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In the )'ear I 634 the Com111onwealth of Virginia was e~tabli ~hed 
con,i,t1ng of eight countie~. The area today con1pri ing Jef~f~er~o11 Cot1nty a 

tl1e~11 JJc:lrt ot· ar1 Indian Di "trict beyond tho~e countie known a~ Chickacoan. 
Tt1i late.r becan1e ortl1urnberland Cot111ty. A~ time pa~~ed the area now 
Jeff.er 011 Count)' \1.,1a~ \eparatcd into ever c;rnaller political ~t1bdi \'i~ ion~: 

fir,t i11to L,111ca ter Cot1nt)' , then into Old Rappahar1nock CoL1nty tl1en into 

E "~x Cot111ty, tl1e11 i11tt) pot'" )1l,1a11i,1 Cou11t)' then into Or,1nge Cou11ty, 

till: 11 i11to Frederick Cou11t}' . a11ci. in 1772 into 11ewly created Berkele)' 
Cou11t)' irg111ia . Cc)t1rt Hoti e \\/cl built 0011 thereafter at the cou11t1 \eat 
of 1a11i n. bt1rg. 

P TITIO FOR E\\1 CO TY 
In l 00 the citize11 of ourheaL ter11 Berkeley Cou11t)' petitio11ed the 

\ 1ireini,1 Ge11eral en1bl)1 r·or the creation of yet another count)'. The great 
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distance to the County Court and the expense of doing business there were 
factors. Northern Berkeley citizens counter-petitioned that the county 
remain intact. 

Sectionalism and vision had grown, based on difference in land, lifestyle 
and economy. For example, in 1800, the Berkeley section to the north had 
488 slaves with 1,547 households while the southern section had 1,452 
slaves with 1,357 households. Much of north Berkeley settlement came 
from Pennsylvania, of German and Irish descent, while south Berkeley 
settlement was from the Tidewater and of English descent. One historian 
described southern Berkeley as more affluent and ''aristocratic.'' The 
petitioners wished to call the new county ''Richland.'' 

The petition described the future county seat of Charles Town as ''a 
handsome and flourishing town, situate at the crossing of the principal roads 
of the Valley, nearly in the center of the lower division." The petition 
further offered that the expense of a Court House and other public buildings 
could ' 'be defrayed by public subscription.'' 

Col Charles Washington, brother to George, and for whom Charles 
Town is named, much desired the establishment of a separate county and 
promised, upon the event, to give the four comers of the town square to the 
town for public buildings. Charles died in 1799, the same year as George. 

JEFFERSON COUNTY IS BORN 

The new county was established by Act of the Virginia Assembly dated 
January 8, 1801, and was named for the former Governor Thomas 
Jefferson, then Vice-President and President-elect. October 26, 1801 was 
the date for the division to become effective. Charles' son Capt. Samuel 
Washington, of Spotsylvania County, deeded the promised four comers 
August 31, 1801. 

Jefferson County officials assembled for the first time in the home of 
John Mines (earlier Basil Williamson's) in Charles Town, November 10, 
1801. Persons commissioned by then Governor (later President) James 
Monroe were sworn in as magistrates. These persons constituted a Court 
and exercised the powers now vested in the County court. They were 
empowered to try criminal and civil cases, hear chancery suits, probate 
estates, authorize the erection of bridges, and to build courthouses, jails and 
other public buildings. The original magistrates were: Richard Baylor, 
Jacob Redinger, John Briscoe, Daniel Collett, Gen. William Drake, 
Abraham Davenport, Ferdinando Fairfax, George Hite, John Kearsley, 
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Willic1111 Little, Ge,1. Dc1niel Mo,,.ia1z, Ge(J1~ge Nort/1, Jo/1n Pc1ckett, Vc111 

R1,1/1e1fo1·cf, JrJseJJ/1 S}'v'ec11·i1zge11, and Alexa11cle1· Wl1ite. 

Efi"'ort .. \.\- ere made to rai e funds for a Cou11 Hou e and other public 
building on Febn1ary 10, the Court reque ted Matthew Frame Thoma~ 
Ha111111ond and D,1 id Hun1phrey. to continue their ervice of ~ oliciti11g. 

The county' fir~ t grand jury wa. empaneled on March 9, 1802, 
f 01·e111an, one George Wa~ hington. 

FIRST CO RT HOUSE 
011 December 14, 1802 the Court ordered Sheriff Willia,n Little to pay to 

J 0/111 Yoz111g l 00 toward the building of a mall brick Court Hou e at the 
comer of orth George and Ea t Wa .. hington Street , on land donated by 

a "hi11gton. imilar payment were made in February and April of 1803 
o picture or written de cription ru·e available of thi. Court Hou .. e but it 

w,lS probably built in the Georgian or Federal or Neo-Cla ical , tyle. The 
fir\t Cou11 wa con, ened in the new Court House on July 12, 1803. 

new jail wa~ autho1ized February 12 1806 and the building of thi, 
b,-ick. tructure wa \Upervi ed by Dc1\1icl Hu1npl11·e~,,s. ,.fhe clerk' office wa 
1110,,ed i11to tl1e old jail. 

ECO D CO RT HOUSE 
The new county gre\\1 quickly and it wa oon apparent that larger 

cot1nt facilitie were needed. In the Virgi,zia F,·ee P,·e~\·s, July 7 1830, 
appe,tred the f'ollowing· 

•• ... the Court of thi cou11ty. at it June tem1. appropriated 7 50 for 
tl1e co1111nence1nent of 'l 11e\v courthou e. like- um will probably 
b)' ,va11ted e,1ch 1ear for thr·ee 1ears to come. The increa e of taxation 
to accon1pli 11 thi obJet. will be ~ mall ; and we have not heard of 
n1t1ch objectio11 to tl1e appropriation. The pre~ent building affords but 
poor acco111n1odation for jurors. witne 'e •. and other per on~ 
attending ourt.~ 

11d i11 o,,e111ber 14, I 13. tl1e f'ollo\ving: 

··It i a point cor1ceded. b1 al111o~t e ef)1one that the building at 
pre ent u.~ed i totall)' inadequate for the. purpo\e\ of a courthou e. 
The p e op I e. . . are not on l )' \\1 i 11 i n g .. but an x i o u , that a n e \\' 

ourthoti e ~hould be pro\1ided - 011e indeed._ 11ot n1erel)' n1ore 
~ uitable fo1· tl1e JJt1blic bt1,1ne -- -- ~ but in e,,ery \ a)' 111ore \\'Orth)' of the 

0 ll n t )' . " • 
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The County Court had deter1nined upon a new site for this courthouse, 
away from the public square. The first Court House was to be sold to raise 
funds for the new one. The Virginia Free Press, September 19, 1833; 

''The Committee appointed by an order of Court, to report on the 
subject of erecting a more commodious Court House, have 
recommended the sale of the present buildings, and erection of an 
entirely new edifice, with sufficient room for the Clerk's offices. 
They also recommend the choice of a new site - the lot east of Mr. 
Beckham's Hotel. It is calculated that the amount already levied, 
($3,000), with the proceeds of the old buildings and lots, will be 
sufficient to erect a courthouse sufficiently large and handsome.'' 

It was soon realized that a reversion clause in thee original grant would 
return the land on the square to the Washington family if not used for the 
courthouse. 

The Virginia Free Press, November 28, 1833; 

''The County Court of Jefferson decided on Monday week, in 
favor of building a new Court House in the rear of the old one. 
Eighteen magistrates were present, and the vote stood IO to 8. A 
building committee was appointed, to prepare a plan, which is to be 
reported to the Court, and to superintend the erection of the building. 
It is the design of the Court to erect a plan, but commodious edifice 
- combining convenience and beauty in a degree creditable to the 
character of the county. 

The present Court House was put up principally by private 
subscription - the levies of the county having been applied in but a 
very small proportion. The citizens will, therefore, not complain of a 
moderate tax for a purpose of such obvious utility.'' 

In December of 1835, S. N. Lackland, T. N. Douglas and Andrew 
Kennedy were appointed by the Court to arrange for and supervise the 
planning and construction of the new courthouse. It was to be built on the 
site of the 1803 building but it became necessary to enlarge the lot. Andrew 
Hunter owned some adjacent land north of the site, which the court bought 
for $200. The clerk's office built on the sight of the old jail was sold to help 
finance the 1836 building and the clerk was moved to the Court House. 

The Virginia Free Press, January 28, 1836; 
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'TO TO E MASONS AND BRICKLAYERS. 
Tl1e under\igned will receive propo al in writing until the 17th of 

February next for building the tone and brick wall of a new 
0 RT HOU E in Charle Tow11, Jeffer on County. 

Tl1e foundation walls of tone will a1nount to about 300 perches. 
The propo al to et the price per perch in the wall - of 18 inch and 
36 i11ch wall. 

The wall of brick will~ it i e timated contain at lea t 300,000 , 

brick. 

e will take eparate propo. al for - 1. t the brick thou and 
deli ered on the ground: 2d. laying the brick the undertaker finding 
all the other material and tender • and 3d. fun1i hing the brick built 
in the \.\1all at o much per thou and. 

Tl1e n1aterial and workman hip in all ca e to be of the best and 
mo t sub. tantial kind. 

Plan of the building will be fumi hed by the under igned, and 
an)· information on the . ubject can be had at the office of Andrew 
Kenr1ed , in Charle Town. 

And. Kennedy 
Sam 'l W. Lackland 
I.R. Dougla 
Bu hrod C. Wa hington 
Geo. Reynold 

Cammi. ioners', 

21 

The 11e\\' Court Hou e \\'a. built as a mode ·t Doric temple with a four-
'Olu11111 d portico. Grecian Doric column of brick a11d pla ter, horter than 
tho 011 the pre ent Coun Hot1 e, ~t1pported an angular pedi1nent. A "'quare 
bell t , er~ topped b}' a weather \1ane .. \ a erected a top the portico. The red 
brick building had rc)unded. Ron1ane que arche abov~e the large fir t-floor 
\\1i11dO\\' . 

large cot111room cct1pi d the greate ~t part of the first 0oor. Drawi11gs 
of tl1e inte1ior i11dicate that the judge bench wa'- a rai ed area aero~ the 
e11tire rea1· \,,all \Vith a railing and tur11ed balu ter . . Three huttered 
,,,indO\\ \\' re; i11 th \\1all behir1d the be11ch. Tl1e jury box appear~ to ha e 
b~e11 dire tJ in front of tl1e ber1 11, facing out, a co111mon arrange1nent in 
\l irgi11ia cc.)urt .. .. quare ,vood and pla"ter colun1n\ v.rithin the courtroo1n 
,ttpported tl1e ecor1d floor. V ooden tair led to a econd ,tory. The eco11d 
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story windows were smaller than those below, and had straight, 
undecorated lintels. The roof line, lacking any significant cornice or 
entablature, was only a few feet above the second story windows. 

The Court House was set high on a stone foundation and separated from 
the street by a small yard, with a stone retaining wall. This yard extended 
around the side, along George Street, to the rear of the building. A small 
building, possibly a clerk's office, stood in the front yard. 

The Virginia Free Press, October 20, 1847; 
''After a lapse of several years our Court House is about to be 

enclosed with iron railing. The railing is of a neat pattern, and was 
cast by Mr. Hugh Gallaher at his Foundry in Harper Ferry, thus 
clearly demonstrating that 'some things can be done in Jefferson, as 
well as others.' The top of the wall has been capped with large rock, 

• 

and on these are placed the railing - two large and massive blocks 
of stone, which have been worked into a comely shape, are used as 
posts on which the heavy iron gates are hung. The Court House yard 
has a number of Locust trees all thrifty and growing, which will 
render it a delightful retreat for gentlemen of leisure, next summer, 
particularly after it shall have been seeded. The road to justice will 
then be suitably guarded, and decorated, and rendered somewhat 
smooth, though we will not vouch for it, after you shall have become 
entangled in the 'meshes of the law.' It will be found to grow rougher 
as you advance, without any seeming end. The better plan is to keep 
clea.1· of all litigation." 

JOHN BROWN'S TRIAL 

The new courthouse was only 22 years old when it became forever 
famous for a trial that took place in this ground floor courtroom. 

In midsummer 1859 mysterious strangers arrived in Harpers Ferry, 
Jefferson County. One of them was an old man, abolitionist Jolin Brown. 
already infamous as ''Old Osawatomie'' of ''Bloody Kansas," Brown had a 
price on his head of $250 offered by President James Buchanan for a series 
of murders back in Kansas. He and his band slipped unnoticed into the 
Harpers Ferry area with boxes full of weapons and a plan to overtake the 
government arsenal and inspire a general revolt and insurrection of the 
slave population. They lay low on a farm in nearby Maryland and planned 
an attack. 

On October 16, 1859, Brown and his band of followers attacked the 
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Federal a1·\enal and annol) at Harpe1· Ferry. Five per on~ died, victim ot .. 
thi rttid. October 18 ~a\\t the arre t of .. B1Aown a11d the co11 pi1·ato1· by troops 
u11der the direction of U .. Col. Robe,,.t E. Lee. They we1·e brought to 
CJ1,1rle\ Tow11'1 the county eat~ to ._ tand trial. A l1orrified and divided, 
natio11 looked on. 

Brown' ., raid on Harper " Ferry rocked the nation and i con~idered to 
have precipitated the coming civil war. The trial wa co\1ered by all of the 
11 ,1 ti on ' I ea di 11 g j o u r·n a I and r1 e w. pap e 1· . The town' s fa c i 1 it i e we re 
strained to accommodate the influx. 

Brown, trial began on Wed11esday October 26, a11d lasted through 
011day, October 31. The charge were trea. on again t the Commo11wealth 

of irginia, advi. ing and conspiring with lave~ to rebel, and murde1·. Judge 
Ri l1a1·cl Pc11·ker pre~ided. Gover11or He111·y A. Wise appointed 11otable 
Charle~ Town atto1·11e1 A11c/reiv Hu11te,,. to a si t the Commonwealth 
attorney C/1c11·le.\· B. Ha1·cli11i i11 pro ecution. (A portrait of Andrew Hunter 
i tl1e ~ole picture hanging in the pre ent courtroom.) 

F1·0111 a111ong the local bar the cot1rt fir t appoir1ted Cl1a1·/es' Jaine.\ 

Fc1r1lk11e,·. who did not ~erve. (Faulkner wa~ oon to be United State 
i n i . t er to Fr a 11 c e i n B u c 11 an an ' . ad 1n in i t 1· at i on , the 11 an aid e to 

~~ to11e\vall'~ Jack on, and later would argt1e Vi1·gi11ia i ,. WeLs-t Virgi11ic1 in the 
. . t1pre111e Court.) The Cou1·t then appoi11ted Law on Botts and, at 

Brov-,,1 ~ reque\t~ Thoma C. Green. An attempt by the e lawyer. to have 
Bro\: 11 plead i11 anit)' wa refused by hi111. Brown then announced that he 
l1ad 110 conf.ide11ce i11 hi. lawyerL and t1pon hi . 1notion, and theirs the 
la\\1) 1er \~ere allo\ved to \\lithdraw 011 October 28. 

you11g Bo. to11 atton1e11 ~ Ge(;1·,ge H. H(;_,,t arrived that ~a111e afternoon 
a11d \70lunteered to repre ent Brown. He waw joined i11 the defen~e by 
Hi1·a111 G1-i~\\t)ld of .. Cle,1eland Ohio a11d Samt1el Chilto11 of \\.:a hineton, 

~ 

D .. Trial re~t1n1e(l tl1e next morning~ a aturdc1y. and all 'Aitnes e\ \Vere 
c 11cluded that d,t)' · Final arguments were heard M()11da)' and afte1· ~1 half­
hot1r delibcr,1tion the jUf)' rett1111ed itl.J \ erdict of guilty on the trea~on and 
111t11·der ct1,trge ,. The ne t da Brow11 \Va sente11ced to death b)' h<:1nging. 

Bro\\111 re111ai11ed i11 the jail, il brick bt1ild111g diagonal])' aero\\ the to\\111 

qt1,11·e. , hile tl1c i~ tie \\1a ap1Je,iled to the irgi11i ,1 upre1ne Court . The 
app al ha,1 i11g failed. or1 D ce1nber 2 1859, Br0\\1n wa~ d1i,,en to the Lite of 
hi exect1tion in ,1 \\1agon. 1tting upon hi 0\\111 cot'fin. Hi. ~ e11tence wa~ 
carried out on a caf·t·o1d i11 c.l field 011 Rebecci1 H11nter· fan11 not f'ar fro111 
the ourt Hot1~e. C -con\pirator "' , Ed,\1in Coppoc, l1ield\ Green. John 
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Copeland, and John Edwin Cook, were similarly tried and hanged. 

During these trials Charles Town was bursting with activity. Curiously, 
many barn frres occurred at that time and jurors seemed to be the principal 
victims. More than a thousand soldiers were stationed in Charles Town for 
the trials. Among the troops was John Wilkes Booth who entertained 
listeners with dramatic readings from Shakespeare at ''The Episcopal 
Lecture Room'' at Liberty and Lawrence. 

Some years after Brown's trial and execution, a new jail was 
constructed on the site of the old, during periods of snow in the midst of 
winter, a clear path would appear, miraculously, in the snow along the 
route taken by Brown from the Court House to the Jail. Skeptics and those 
who look for ,nechanical explanations for everything, think this had 
something to do with the heating pipes passing under the street to the jail 
from the furnace in the Court House. 

The scaffolding was dismantled after the last of the executions and the 
lumber used to build a porch on a residence at the corner of Lawrence and 
Liberty street, alter the property of Col. ]no. M. Coyle. In 1884 the lumber 
was removed to make way for a newer porch and the scaffold boards were 
put away as relics. In August of 1889, it was reasse,nbled by Joseph H. 
Cockrill, son of Capt. David H. Cockrill, one of the four men who 
originally built the scaffold. In 1892 the lumber had been sold to a General 
James B. Coit, a collector of relics, and was shipped to Washington, then 
on to Chicago. The John Brown Fort, from Harpers Ferry, would likewise 
find its way to Chicago and the World's Fair·. 

CIVIL WAR 

Although Jefferson was a large slave-holding county, its citizens were 
overwhelmingly pro-Union in sentiment prior to the conflict that loomed 
on the horizon. The county had given a large majority to the Constitutional 
ticket of John Bell and Edward Everett in the 1860 election. However, once 
these sons of the Old Dominion of Charles II realized that the 
Commonwealth was going with the South, and secession, they went with 
their heart's frrst loyalty, with Virginia. 

It soon became clear that war would involve Jefferson County and the 
county's court records were transported to Lexington Virginia for 
safekeeping. Later, during the war, the county seat was moved by the 
Federals to Shephe14 dstown so that the troops stationed along the B&O 
railroad could guard it. The Court House in Charles Town was left 
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,tbandoned arid wa used to quarter occupying Federal troop and a. a 
stable. 

IMBODEN'S RAID 

On October 18 l 863~ Confederate Ge11. 10h11 D. /1r1/Joden n1arched to 
the icinity of Charle Town, which was occupied by a large force of 
Federal troop~. Col. Si,nJJ.c;on 's 9th Maryland Regiment of Infantry and 
CaJJl. S11111111e1·'s Cavalry Company were quartered the fir t in the Court 
Hou e~ and the later in the jail. To Gen. Imboden' s demand for urrender 

i111p~on • s reply wa • Take u if you can!'' A brief artillery barrage 
i'ollowed with l. everal hot fired through the Court Hou e. The Federal 
i1111nediately evacuated the Court Hou e and were captured by waiting 

011federate troop . Tl1e Court House wa heavily damaged in this attack. 

Col. i1np on later reque ted a court of inquiry to clear hi name. 
Eyewitne l. te tin1ony recorded by the Judge Advocate General' Office 
folio~ : 

Lt. C<JI. C/011dslci)' te titied; 

-~1 went to tl1e uppe1· part of the Court Hou e and could di tinctly 
ee the a11illery being placed in po ition. <> Col. Simp on had every 

part of' the Court Hou e n1anned by the Inf., loop hole cut through 
the Vv'all .. a11d e\'ery preparation made for defen e. The building 
oppo ite, known a Redmond· Hotel wa occupied by a many a 
could get acce to the window , and al o the jail, which wa. loop­
holed. The pali ade <> wa al , o fully manned." 

•• ... a " hell tn1ck one corner of it (the Court Hou e), and glancing 
fro111 there again, t the log pali -ade exploded. <> Every hot they 
fired truck the Court Hou e. The third hot entered it, and exploding 
in the pa age wa)' , wounded very badly the Adjutant and one 
pri,1ate. There wa at the same time ome gun , do not known how 
1nany. po ted 011 a hill outh oi· town, about 300 yd . di tant from the 

ourt House, pla)1ing tipon u~. To th be t of my knowledge there 
\\1ere fro1n I() to 20 hell struck and exploded in the Court Hou. e 
and a1·our1d it. There ere two 1nen 'A'Ounded in the upper \tory of the 

ourt Hou --e ... , 

11t1jo,.· C/1111-c/1. 9th d. ol. Inf. Te tified a follow : 

~·011 u11da , mon1ing Oct. 18th. a I w,1 d1·e ing 1ny ~elf, I heard 
,..on1 cor1fu ion near m)' quarter .. and '" 0111eone exclain1ed ·the)' are 
c r11i11g.' I put on my oat took 111 \\'Ord a11d belt i11 111y hand and 
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ran over to the Court House, where I found Col. Simpson engaged in 
rallying the men. I assisted him in forming the companies, and in 
assigning them their positions, until he ordered me upstairs in the 
Court House to take charge of the men there. I posted the men at the 
windows and port holes and cautioned them not to get excited. 
Almost immediately after that a flag of truce was brought in, 
demanding a surrender in the name of Gen. Imboden. I did not hear 
Col. Simpso,i 's reply, as I was upstairs, but I heard the men cheering 
him. His reply was sent by Lt. Col. Cloudslay. I then went to the 
windows looking to the north side of town, and saw the rebels 
wheeling their artillery into position near the track of the Winchester 
Rail Road. Just at that time a second flag of truce came in, making 
some request, I believe, with regard to the women and children, and 
almost immediately after the bearer left to return, the first shell was 
fired. 

The men upstairs with me opened on the enemy's gunners from 
the windows, causing them to shift their pieces behind a house and 
them. The shells then commenced to come very rapidly, from both 
the north and south side of town. When the 3rd or 4th shell struck, I 
heard a cry. I asked what it was, and someone replied that the 
Adjutant was struck. After some 12 or 15 shells had been fired, it 
became too uncomfortable where we were, and Col. Simpson ordered 
the men to fonn in column in the street.'' 

The Judge Advocate noted in his findings; 

'' ... it is notorious that the population of Charles Town is 
composed almost wholly of active or warmly sympathizing colabores 
(sic) and friends of Gen. Imboden in the work of rebellion.'' 

DEVASTATION 

Following the war the Jefferson County Court House stood as a ruin in 
the middle of town. In January of 1868 the Board of Supervisors directed 
that the relics be collected and secured from further vandalism and 
depreciation from exposure to inclement weather. 

A 1869 account of the Court House appeared in the Chicago Tribune. 
Written by Mr. G. A. Townsend it was entitled ''A John Brown Disciple 
Visits Harpers Petry and Charles Town." 

I took the train on Saturday for Charles Town, and spent 4 hrs. 
There. It is an inland town 4 miles from the Shenandoah, and, strange 
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to ay .. i gro\\1ing, and in the direction of the gallow of John Brown; 
r·or four new hot1 e now tand on part of the ite of hi ti pension. 
Tl1e gallo,v~ spot i ., a com field, full of hock5 of fine tall corn and it 
ha. changed in few re. pect~ ince the execution. The only ruined 
part~ of Charle Town are the Court Hou e and the Jail. The fonner 
111aintai11\ it walls and outline and the fot1r brick and pla ter Doric 
column, before it a1·e till tandi11g~ but the roof i reduced to a few 
bea1n. , the whole interior i tom out and the edifice l1a now only 
011e floor - the cellar - and i to peak truthfully the ce -pool for all 
the \1ag1·a11ts in the village. To look into the interior i to feel revolted 
)'et to say ( ic): ~~The place i accu1 .. ed!' Opposite the Court Hou e i 
the Jail also roofle and torn out· but it. jailyard i perfectly 
enclo ed by the ~to11e wall and many of the iron-barred window , 
iron-grating etc., re1nain while the Jail interior exhibit accurately 
the l ites of the floor , tairway , cell , etc. The ruined Court Hou e 
a11d Jail had bee11 despoiled by oldie1· to make quarter , and ten of 
thou and\ of n1e11 have marched through Charles Town, inging: 
''Joh11 Bro\\sn'~ body lie mouldering in the grave Hi oul' 
n1arching on!~ 

Charle To\\ n i probably the deade t place in the Valley of the 
henandoah, and it feel mean. Iu very loafer hrink before the glare 

of· day and it i __ , although a town of 2 thou and people, a ilent as a 
gr,1, e. I roan1ed through it graveyard vi ited ome of it people and 
felt re lie, ed at la t to take the train and quit it." 

r1 1871 account from the Vi1·gi11ia F,·ee P,·ess read , 

~, ere ~e to , ay1 that the Court Hou e at Shepherd town ha no 
1·oof to it or tl1at tl1e jail there ha no doorL to it we hot1ld feel that 
our credit for \1eracity - or ~anity - (n10 t likely the fo1·rne1·) would be 
g1·eatl i111paired, and yet either of the ,e repre. entation i~ in every 
I'e pect a tru a the declaration that ··the old wall (of the Court 
Hou e at Cl1arle\ Town) have cru1nbled away and fallen down~ 
tl11·ough the et'f ect of )'ear of expo~ ure to wi11d .. and 1·ain . • 

The e \ all '~ a 111()'->t of our reader'l k11ow. are till landing fim1 

a11d str ng t1ni n1paired b.; the \Veather a11d ready to u tain and 
upport tl1e 1·eco11 tructed bt1ilding. Thi i ., not our opinio11 only, but 

tl1at of 0111e of the be t a11d n10 t reliable 1nechanic of the county 
\

1ll10 l1a,1 n1ade the e .. a111ination. The tructure ha ing been partially 
unroofed b_ the Fed ral .. oldier and it~ floor de tro1ed by them near 
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the close of the war, the walls have sustained none of the damage to 
which frre would have subjected them to and hence are in the sound 
and reliable condition in which all who have taken the trouble to 
inspect them or even look at them know them to be.'' 

RIVALS FOR THE COUNTY SEAT 

The above quotation displays partisan sentiment born of the battle for 
the county seat then raging between Charles Town and Shepherdstown. In 
February 1865 the county seat of Jefferson County, West Virginia was 
moved to Shepherdstown. This was at frrst a war measure to provide the 
protection of Federal troops stationed along the Baltimore and Ohio 
Railroad. February 15, 1866 legislation fixed Shepherdstown as the 
pe1·1nanent county seat. By June, 1866, a handsome new Jefferson County 
Court House (now McMurran Hall on the Shepherd College campus) was 
completed with the two wings in Shepherdstown. This new Court House 
was constructed as a Greek Temple, with fluted Corinthian columns 
supporting a triangular pediment and crowned with an elegant cupola 
containing both a town clock and a bell. Intended originally as a town hall, 
its owner, Rezin D. Shepherd, offered it to the county on the condition that 
Shepherdstown remain the county seat. 

The County Board of Supervisors decided to sell the brick and property 
of the old Court House and jail in 1869. Shepherdstown saw no reason to 
save the Charles Town remains. However Charles Town citizens were 
successful in blocking the sale on the grounds that the property belonged to 
the citizens of Charles Town and not to the county. 

The Spirit of Jefferson, January 25, 1870; 

''THE COURT-HOUSE. 

The improvements on the Court-House at Shepherdstown has just 
been completed, and $10,000 more taken out of the pockets of the 
taxpayers.'' 

The Spirit of Jefferson, April 19, 1870; 

''AT THE COUNTY SEAT. 

Last week, during the frrst two days of the Circuit Court, we had 
occasion to visit Shepherdstown, our present county seat ... 

The Circuit Court convened on Tuesday, Judge Chapline 
presiding, and was largely attended, a great deal of important 
business being before it. We were especially pleased to see within the 
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bar the fa111iliar face. of our old lawyer of ante-bell um days, who for 
nine long year had not 111et in a regular te11n of the Jeff er on Circuit 
Court. It reminded u of day lang yne. ' Judge Chapline, it gives u 
plea ure to . tate, earned the reputation of conducti11g the Court with 
in1partiality and f'aime . " 

29 

Both town~ wanted the di tinction of being the county eat. It wa a 
bitter co11te t and feeling ran high. When the We t Virginia Supreme Court 
of ppeal decided the i ue July, 1871, in favor of Charle Town, 

hepherd town and it neighbor Scrabble nearly left the county. 

STOLEN COUNTIES 

nother wartime rnea ure, not o ea ily undone, wa the inclu ion of 
Jeff.er on County into the new tate of We t Virginia. Jeffer on and 
Berkeley had not been part of the December, 1862 Act of Congre 
pro iding for We t Virginia admi ion. 

F deral t1·oop were in control of Jeffer on County when, on May 28, 
I 63 an ~election' wa held. Many only learned of the 'electio11'' week 
after it had l1appened. Only two polling place in the county had been open, 

hepherd town and Harper Ferry. Mo t voter were away fighting for the 
.. outhem cau. e or unwilling to ign a te t oath of loyalty to the Union. In 
.. pite of· th area. o erwhelming l ympathy with Virginia, only two vote 
\ ere recei ed again t joining We t Virginia. 

irginia brought uit again t We t Virginia for the return of the tolen 
cot1ntie . The matter wa. fir t argued before the United State Supreme 

ourt ay 6 through 9, 1867, with Judge Benjamin R. Curti of Boston, a 
fonner . . Llpreme Court Ju tice, and A11drew Hunter of Charle Town, 
argtiing for irginia. With the death of one Ju tice an eight per on Court 
e\'enl di ided on the i ~ ue. It wa not until February 27, 1871 that the 
n1atter \•la re-argued. Thi tin1e Charle J. FaL1lkner argued powerfully for 

~t irgi11ia. On 1arch 6, 1871 tl1e 1natter wa~ decided by a ix to three 
\ 1ote, the countie w uld remain in We t Virginia. Jeffer on had lo. t a 
c 11ne tio11 tl1at \\'a " n10'-;t dear. 

RE TORATIO 
In 1ar h of l 71 tl1e y t irginia legi lature pa ed a bill ~·To re. tore 

the LOUnt) eat of~ Jeffer on t Charl Town in aid count11 .~' That bill 
pro,1ided that 

... Loga11 O .<;/J111·11 Jc1111e.,; H. 1 100,·e, Jo/111 E. Cocke,,.ell. Dc1\)ici 

Ho\\ II. ,·. , and Jo/111 J. Lock be appoi11ted a commi ioner to carry 
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out the purposes of the act, by causing the public records to be 
removed from Shepherdstown to Charles Town, and by causing to be 
procured at Charles Town, rooms suitable to contain the records and 
to be used as offices by the county officers." 

The cost for restoring the Court House was estimated at $10,000 and jail 
at $5,000. A contract for the restoration was let in October of that same 
year. The work began, supervised by a committee appointed by the court. 
The Virginia Free Press, October 14, 1871. 

''The contract for repairing the court house in Charles Town has 
been closed so far as the Carpenter, Brick and Stone work. Messrs. 
Phillips and Cockrill to do the wood work and Mr. Jacob Tutwiler 
the stone and brick. Operations have already been commenced. The 
plastering, painting, & etc., will be given out in November." 

The 1871 work followed the design of the earlier building, building 
upon the existing walls and columns. It was work of restoration and 
repairing and of new construction. A photograph of the earlier Court House 
reveals that many important changes were made. The walls of the Court 
House were built higher to accommodate larger second story windows, 
equal to those on the first floor. A broad entablature, or cornice, was added, 
raising the roof well above the newly raised brick walls. The Doric columns 
under the front portico, which before rose only to the middle of the upstairs 
windows, now were made taller, topped off with additional brick and 
plaster. (The fluted bases of cast iron around each column were not added 
until 1885.) First floor windows wer·e treated with angular pediments, 
echoing the design of the portico, concealing the Romanesque arches. 

The Virginia Free Press, November 16, 1872; 

''The building is 76 by 52 feet, and 42 feet high - to the top of the 
Dome 110 ft. The masonry of the building was the work of the 
Messrs. Tutwiler; the wood work by Cockrill & Phillips - Capt. D. H. 
Cockrill giving his personal supervision to the whole, and doing a 
considerable share of the most important parts of the work himself. 
The plastering, by C. Frank Gallaher, is in the best city style, rough­
cast and white coated; the tin work - roofing and spouting, contracted 
for by McCurdy & Duke, executed in the best manner by their 
employees, E.R. Harrell, their experienced foreman, supervising and 
doing a large portion of the work. The painting by Wm. Kimes is a 
very marvel of beauty and skill. The iron-work of the fire-proof 
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\'al1lt by John E. Hilbert, i of the mo t ·ubstantial character.'' 

Tl1e roof ~,a\. rai\ed sig11ificantly to accon1modate a grand courtroo1n 011 

tl1 eco11d floor. 

'~The Courtroom occupie the second . tory, and i approached by two 
conti11t1ed tairway noticeable for their beauty of . tructure and ea y 
a~ c nt. Tl1e Courtroom i 53 by 49½ feet - ceiling 24 feet - i very 
con e11iently arranged, the Judge' tand, bar clerk's and heriff de k . 
being hand omely railed in - the apartment all in a tyle of true 
elegance, and an entire absence ot· fla hy or gingerbread work. The floor 
i co ered with cocoa 1natting and two large~ hand ome tove diffu e a 
grateful \ ar1nth over the apartn1ent. A roomy gallery 49½ by IO feet, 
o,,erlook the Courtroom, with private entrance, and co1nfortably fitted 
up - designed e pecially for the ladie . Upon the ame floor are two jury 
1·oom IO by 20 feet - entrance fro1n the Courtroo1n. Upon the fir t floor 
are the Cle1·k • Office5 - one 18 by 43, the other 18 by 20 feet. Portico 52 
b 18 feet. Without~ in front~ heavy column painted a deep brown, and 
hand on1e cornice in front and rea1· and extending upon either ide of the 
edifice. add greatly to it i1npo ing appearance. A cupola is in course of 
con tn1ction, ar1d a ti11e deep-toned bell, procured from the Troy Foundry 
b)' Maj. Jas. L,l\\. Hooff: already ound~ the call for Court to the citizen 
far and near~ to be u ed al o as the t1·iking bell for a four-dialed Town 
Clock (ordered b1 Me ' f . McCurdy & Duke) \\/hich i to point and 
111ark the fight of tin1e., 

The ne\ balcon , O\ erlooking the ~rand courtroom would e.r,1e a Jin1 Crow 
'-' ~ 

ptirpo e in the ) ear .. to co111e. l1ovv1e\1er. upon it inauguration it wa .. de cribed 
a~ a· Ladie .. Li\tening Gallery.·~ The Vi14 gi11ic1 F,·ee P,·ess, May 18~ I 872 . 

• ~ e have thought that i11 the erection of our court hou e. a uitable 
portio11 of' the audience roon1 "' hould be re\er\1ed expre ly for the 
acco1111nodatior1 of ladie ~ 111a11y of \\1hom are a fo11d of hearing an 
eloquent peech or an i11geniot1 argument .. and quite a\ capable of:­
er1tering into the merit ,. 01:- a ca ea the ~"lord of· creation:'~ ,ind \\te \ee no 
rea on \\1hy tl1e~ ~hould be excluded. particularl)' a t·ew legal bar i11 the 
ounlf)' can exhibit such a11 arra)' 01· taler1t, ability and brilliant oratorical 

po,,1er a" our O\\'TI at tl1i~ ti 111e: . ... 

Th killful ·ai·chitect ot' the cot1rt hot1 e ha ho\vever. anticipated our 
ugge tion , and i11tend co11 tructing an ope11 galler)' 0 \ 1er the jur)' 

room , \\1hiLl1 i. to be t;0111fo11abl)1 an·a11ged ru1d \Ct apart for the benefit 
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of the ladies, and where they will be aloof from the crowd and in a good 
position to hear all that is said. 

This is an advance in civilization that we like to see, tho' we are not 
in favor of woman's rights (so called), nor care to have any of our fair 
friends occupy a place at the bar or in the jury box, yet we would like to 
have them share in our enjoyment of the frequent flashes of genius and 
human which emanate from the lips of our able lawyers.'' 

The two grand stairways ascending to the second floor, at the front of the 
Court House, had turned balusters newel posts. The wooden railings dividing 
the courtroom and the judge's bench, featured turned balusters and newel posts. 
An expensive curtain, put up on the window behind the judge's bench, created 
a minor controversy. The other large windows in the second-floor courtroom 
were shaded by wooden shutters. A large, heraldic molding, in the shape of the 
Star of David, with a vented center, was placed square in the center of the 
vaulted ceiling. 

The Virginia Free Press, November 9, 1872; 

''The new Court Room will be ready for occupancy on Tuesday next. 
New seats are provided for the comfort of all in attendance - We trust the 
officers of the Court will adopt such Rules as to prevent the defacing of 
the room, by persons elevating their feet on tables and railing.'' 

Among the new and comfortable seating were two generously sized sofas, 
or ''settees," which arrived and were placed in the Courtroom in late October 
1872. 

The new copula , directly above the portico, was a greatly enlarged, 
two storied structure capped by a squared dome. In a room at the top, 
fully four stories above the courtroom floor, a wooden shed contains a 
clock, about the size and shape of a small harpsichord, of cast-iron with 
Queen Anne legs, manufactured by E. Howard & Co. Of Boston Mass. 
The clock mechanism is open and the gears are of b1·ass. A universal gear 
transfers the clock's motion to the four clock faces by way of drive­
shafts. Originally run by weights and gravity, the clock was electrified in 
March of 1946. It rings the hour by way of pulleys to a large hammer by 
the bell on the floor below. The 36 inch bell was founded by Jones & 
Company at the Troy Bell Foundry in New York. It bears the date of 
1872. The Virginia Free Press, October 26, 1872; 

''The Bell for the Court House, procured by Maj. Jas. Law. Hoff from 
the manufacturers at Troy, has been placed in position by Capt. D.H. 
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ockrill. It weigh about 950 pou11d.._ ha~ a remarkably weet tone and i 
of con~ iderable power. ' 
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The old grand floor courtroom~ in which John Brown had been tried wa 
nov.- partitioned into room ~ who e weight-bearing wall upport the new 
courtroom above. Fumi hing and fixture from thi period fill the Court Hou e 
today, and Court official till faithfully prohibit feet on table and railing .. 

A D IT WAS GOOD 

The newly re tored Court Hou e wa open for the November e ion of 
ourt in 1 72. The Virgi11ia Free Press remarked approvingly, 

''Alto<~etlze,· the nel't.J cot,,,.t house i1-1ill, for generat;ons to come, 
JJ1·oc~/ai1n the e11e1·g)', e11terprise a11d arcliitectural skill and taste of 
Jeffe,·~'>011 i11 1872. '' 

Final co t of re toration had come to 18,500 and a keptical an 
ob en·er as the editor of the Shepherdstov1:n Register pronounced him elf 
in l 72 '~very highly plea ed with the good ta te and excellent 
\\

101·kn1an hip apparent in all it partL . ' . 

NEW JAIL 
The pf ,·it of Jefferso,1, July 22 1873· 

"The new jail building ha, been completed, the fini hing troke 
having been put on it ye~ terday .... it i one of the finest tructure of 
the k.ind of the two Virginia .'' 

PRE 1E COURT IN JEFFERSON COUNTY 

In l 873~ Charle Town wa de ignated a one of the three p]ace in the 
t<1te here the e t i1·ginia upreme Court of Appeal would it and 

hear ca, e .. . Frorn ugu t 6th of that year until 1912: all appeal of case 
t'ror11 cou11tie ea. t of the Alleghenie were tried in the Jeff er .. on County 
Court Hou e. fter 1912 the t1preme Court heard it ca e only at 

harl ~ t n. 

0 RTHO E T BLE 
The \1i1·gi11ic1 F,·ee P,·e\ , June 10~ 1 76: 

··The Town C uncil ha had under con ideration a petition of 
'itizen. tor the ren10, al of the table in the rear of the Court Hou e. It 

1 rcQarded b)! n1an a a nui ance that ought to be abated, and if o 
found to be b)' the Ct)mmittee appointed to in e tigate the matter. 
fa\, rable a tion upon the petition will doubtle ~ co1ne. ~ 



34 The Magazine of the 

Then, November 30, 1878; 

''We understand Mr. Chas. Wall had a horse taken from the stable 
in the rear of the Court House a few days ago, during broad daylight. 
He immediately went in search and traced the animal into Loudoun 
county, and overtook a colored boy, about fourteen years of age, 
mounted thereon. He returned to town, bringing along horse and 
rider .. 

NO HEAT 

The Virginia Free Press, September 15, 1877; 

''The chimneys smoke so badly, they cannot kindle a frre in the 
Court Room, and the stoves are useless. Jurors and persons having 
business in Court are made sick by the cold. During the cold weather, 
several hundred citizens are compelled to remain in a room, week 
after week, without a frre. This is a fact which reflects no great credit 
upon our County Court. The building cost upwards of $50,000, and 
we have 14 justices at $3 a day each, with a President at $3, who are 
employed to attend to matters of this kind. 

We do not want a job, under the pretense of building a furnace; we 
want simply the good old fashioned chimneys, which will cost a mere 
trifle. A furnace will cost $1,000, and require a man to run it. We call 
on the proper persons to quit gassing about paying off the County 
debt and reducing taxation, and do something practical. If you can't 
get a chimney built, you must not expect us to believe that you are 
great public benefactors. Attend to this at once, and have the 
chimneys ready for the Circuit Court. I came near freezing in the jury 
box last November, and several of my friends were made sick by the 
gas. 

POOR ACOUSTICS 

The Virginia Free Press, September 7, 1878; 

JUROR''. 

''Mr. Julius C. Holmes having been awarded the contact for 
improvements at the Court House at $1,200, has commences the 
work - the drawings are by Mr. Baldwin, and the distinguished 
Baltimore Architect. The work is for the correction of the faulty 
acoustics of the Court Room mainly ... 

Then, on December 7, 1878; 
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'"The change ... nece &ary to achieve ttcce .. in the acou tic 
prl)pertie\ of the roo1n ha e been unavoidably ex pen ive ... 8,000 feet 
of the best quality of lu1nber wa nece ary to the work! Pla tering 
and \tucco work by Mr. C. Frank Gallaher ... 

F1·e~coing of tl1e wall and ceiling done by the brother Taylor and 
J110. 0. Jol1nson ... The eat for pectator the arrangements for the 
acco1n111odation of the Court. Clerk , heriff, Lawye1· , Juror and 
Wit11e \es admirable. 

O11e thing we think the County Court omitted to provide. Night 
\e. ion of th Cjrcuit Court are ometime nece ary - good light 
are indi . pen ible ... we 1·e~pectfully ugge t a hand .. ome Chandelier 
pendant fro1n the beautiful centre piece a requi . ite to the equipment 
and fini~h of the room. ' 

LAWYER'S ROW 
The \li1·lf?i11ic1 F,·ee Pre!;s, September 27, 1879· 

''The t'ot1ndation for the 'Law Building in the rear of the Court 
Hou , on George treet ha been commenced. Thi building wa 
projected by Jame M. Ma on E q., and will be one hundred feet 
fror1t, t\\'ent - ix feet deep, one tory high, of brick and will contain 
i double office~ and Law Library Room - all the office but one 

con1n1t1nicating with the Library. The office will be occupied by· 
Ba)1lor il on, Frank Beckwith, Wm. H. Traver Daniel B. 
Luca , Jame~ . Gallaher Wm. Burnett. Thi~ structure will not only 
i r11pro\1e the ~treet, but 'A1ill e11hance the value of property adjacent 
tl1ereto. t the expiration of the lea e the property will revert to the 

Oll11t)' . 
, .. 

CH DELIER 
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Frc.lrn tl1e ceili11g abo\e today ourtroom hang a circular chandelier, a 
hc.)op I t·eet in dian1eter. It i ~ illuminated b)1 60 light bulb each with a 
gl~l ~11r1de. 

The \1i1·(?i11ic1 F,·ee P,·e/;s, January 18, 1879: 

"-T11e , pirit g1\e u the follo\vir1g ,e11 accu1·ate de cript1on of the 
ourt Roo111 handelier fu1·ni hed by Me r . .F. Hender on & 

n1pan)', and placed in po ition on aturday la t: 

\ It co t i. , 140 fumi:l1ed, complete and put up. It i a twent 
J~ t11·-ligl1t kero er1 01) handelier, bro11ze in e tra gilt fini h~ with 
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eight-inch cut-glass globes and latest improved burners. It was 
lighted up on Saturday for the inspection of the committee, and 
presented a most handsome appearance.'' 

FROZEN LOCK 

The Virginia Free Press, January 6, 1887; 

''The town clock, for several hours on Thursday, maintained a 
superb reticence. The occasion of the taciturnity of the town time­
piece was, we learned, a freeze up. Our frre laddies vainly attempted 
to throw over the Court House weather-vane, and deluged the clock. 
The boys must be agents for the Waterbury watch.'' 

STEAM HEAT 

The Virginia Free Press, November 18, 1891; 

''It having been found that the chimney-flue in the jail building 
was inadequate to carry off the smoke of and afford sufficient draft 
for the new furnaces, and consequently making the steam heating of 
the Court House not all that was expected a large boiler-iron smoke 
stack has been placed on the east end of the jail, reaching from the 
pavement to some considerable distance above the roof - giving our 
handsome jail the appearance of a factory building. However, its 
placement there is only an experiment, and if it turns out to be what is 
needed to make the steam-heating apparatus a success, it will be 
placed within the wall. This immense smoke stack, that looks like it 
belonged to an ocean steamer, was made and put in position in a day 
by the Farrin Boiler Works in this town, and in some measure gives 
an idea of the capacity of our new industry.'' 

The Virginia Free Press, July 19, 1892; 

''Mr. Wm. Gore has taken down the smoke-stack in use at the jail 
during the past winter, enlarged the flue and increased the height of 
the chimney - alterations which it is thought will remedy all defects 
in the heating arrangement for the jail and Court House.'' 

COURT HOUSE ENLARGED 

A much-needed enlargement of the Court House was begun on March 
29, 1910, when the County Court opened bids for the construction of an 
annex. A large part of the money for this improvement was already at hand, 
so it was unnecessary to levy a special tax. The wing, very much in the 
style of the historic Court House, was added to the rear to accommodate 
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judge, ~ chan1ber , witne -- room , a large jury room~ and~ on the fir t floor, 
ot·fice f~or the circuit clerk a11d room for torage. It wa oon completed. 

EW JAIL 

Directly behi11d the Court Hot1~e annex~ on a site fom1erly known as 
~·L,1\vyer Row, a new jail wa~ completed and ready for occupancy on 
March, 1919. Until then pri oner had bee11 kept in the . ame building that 
had l1eld John Brown and hi 1nen. The United State Government then 
bought the old j,1il lot at the comer of South George and We t Washington 

treet and con tructed the pre ent Po t Office ther·e in 1922. 

A SECOND TREASON TRIAL 

!11 the spring of 1922 ixty-three year after Jo/111 B1Aolt)11 's trial, the eye 
ot· the 11ation again turned to the Jefferson County Court Hou e as it became 
the cen of a . econd . et of trea on trials. 

In the di~ tant outhwe tern coal field of We "' t Virginia 250 mile from 
Jef·fe1·. on Cou11ty and a world away culturally, a viole11t conflict wa 
playing out between '\robber baron'' coal oper·ator and tho e who would 
u11io11ize the la "t non-union countie . Logan County wa ruled over by it 
'"Czar,~~ tl1e l1igh . heriff Don Chafin, ""a hard-drinking waggering, 
br,1gging, bullying gu11r11an, who ruled hi "Kingdom of' Logan, with a 
111ailed fi t ..... He 111aintained a . tanding ar·1ny of 300 plu dept1tie whose 
<llarie-., \\1ere paid by the coal operator a11d who e purpo e was to keep the 

• u111on out. 

B)' ttgu t of 1921 .. ~"Bloody~ Mingo County had been in the throe of a 
)'ear long bitter trike, the Matewa11 Ma. sacre had occurTed, the Battle of 
the Tug l1ad b en t'ought, and many per on~ l1ad been killed. Mingo wa 
u11der n1artial law. t the urging of 91 year old Mother Jone , '"a vulga1· 
foul-n1outhed. old agitato14

.'' and of' u11io11 leade1- , a11 a11ny of 6,000 well 
a,-111 d n1i11er ., p1·epared to in,1ade the -•Kingdo111 of Loga11,'' to har1g D011 

l1afin. to O\' rthrov martial law in Mango and to unionize both countie~. 

l1at followed i kn0\\1n a the Battle of Blair Mountain. Along the 
fifteen 111ile ere t of Blair Mountai11 3,000 defender ~ st1pported by 150 
~ tale police, armed \ ith machine gun~ .. \ttb-machine gun "' . and tear ga~ 
bo111b\. \\1aited tl1e attack. qt1,1d of· airpla11e , lead b 1 Bill)' Mitchell, 
dropped cJ plo"'i\1e on the 111iner· encamptnent . Fierce \\-',lrfare en\ued . 
... ,000 Fede1·al troop, \\1ere required to top the fighti11g in early eptember. 
19 ... 1. 

l m,nediatel)', a pecial grand jUI)' \\'a con\1ened in Loga11 County. Four 
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union leaders, including ''Gen." Bill Blizzard, and 735 miners were indicted 
for murder, conspiracy to commit murder, accessory to murder, and treason 
against the State of West Virginia. The union began a nationwide campaign 
to raise money for a ''Miners Defense Fund," and built a ''War Chest'' of 
over fifty thousand dollars. It was agreed the trials would be transferred to 
Jefferson County. 

The trials were scheduled to begin April 24, 1922. On April 21, a special 
train called the ''Red Special," carrying 1,000 defendants and witnesses, left 
Charleston for Charles Town. That same day a special day coach loaded 
with prisoners, guarded by Chafin' s deputies, left Logan, also bound for 
Charles Town. The next day, lawyers for the prosecution, witnesses for the 
State, coal operators, private court reporters, and newsmen left Charleston 
by special train for Charles Town. 

As in 1859, Charles town was transfo11ned from a quiet small town into 
a bustling center of activity. The town became very overcrowded. Again in 
the spotlight, receiving national publicity, Charles Town was host to the 
likes of John L. Lewis and Governor Ephraim F. Morgan. The miners' 
union established temporary quarters for its nearly 1,000 defendants and 
witnesses. Hundreds of miners filled the streets, hotels and loitering places 
of Charles Town. Lawyers, court reporters, newsmen, and coal operators 
descended upon the town. 40 heavily armed members of the newly fo1·1ned 
state police patrolled the streets. Charles Town took on the appearances of 
an armed camp. All eyes were on the Court House. 

A furious propaganda campaign was undertaken to influence potential 
jurors. Voting lists were copied and the county was flooded with the most 
lurid and inflammatory literature. The union sent well paid agents into the 
county posing as salesmen for books or sewing machines who would make 
personal contacts and then let it drop that they had just worked in Logan 
County and had seen the oppression of the miners by the coal barons. All 
this had the effect of violently dividing this previously quiet community 
into hostile camps, one pro-union and one anti-union. Long time friends fell 
out over the issue. 

Judge John Marshall Woods of Martinsburg presided over these trials. 
Jefferson County Prosecuting Attorney John T. Porterfield, Forrest W. 
Brown and George M. Betzhoover, Jr., all local, represented the state, along 
with John Chafing, and the ''Coal Dust Twins," A. M. Belcher, and C. W 
Osenton. James M. Mason, Jr., of Charles Town, represented Blizzard. 
Other defense lawyers were Harold W. Houston, Tom C. Townsend, 
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/1c11·/e.\· J. Vc111 Fleet, L. P. Hcll?e ,·, L. F. FL1lto11, and Sc111zi,el Mo11t""e.0111e1y. 

eparate t1
4 ial we1·e de1na11ded by the defendant a wa tl1eir right by 

ltIW. Tl1e tate argued that ~eparate trials would make the proceedings a 
co111edy and ~1ot1ld take fifty yea1· . 

~-During the di~cu ~ion. a tall, lank mountaineer aro~e in the rear of the 
co111troon1 and gravely ,1ddres ed the Court: 

~Your Honor,· he aid -may I '" ay a wo1·ct? · 

Bei11g ad\1i ed by coun el that they did not recognize the i11qt1ire 
the Cot1rt . aid: ~You are a citizen, and ha e a right to be hea1·d. What 
j\ it ir?· 

~Yotir Honor. aid the moL1ntaineer, -1,m one of the defendant . 
Both -- ide agree that it will take fifty year to try all the e ca es; and 
if it·\ all the ~ ame to yot1 Sir I'd like to have my ca e tried la t.' 

Tl1e fi1·~t trial, that of Blizzard. bega11 on April 27 and la ted until May 
_7_ The jury deliberated five hour -- and found Blizzard not guilty. Other 
trial followed. Tl1P Re\1e1--e11d Ja111es E. Wilb111-,z, who e trial began Ju11e 13, 
wa t·ound gt1ilt)1 of ~ eco11d deg1·ee murder. Hi on John wa likewi e 
fot111d gt1ilt1• of econd degree murder on Augu t 12. Waite,- Alle11 's trial for 
t1·ea~ on bega11 At1gu t 29. He wa. found gt1ilty of treason on Septen1ber 16. 

fter that: the enue of the other trial wa moved, first to Morgan 
ot111t , then to Greenbrier County, the11 final l)' to Fayette County, \\'here 

witl1out furtl1er con,1iction the remaining indictn1ent were di mi sed by 
tl1e 110\X.' hopele\. I) di couraged operator . Only three per ons had been 
cor1\1icted in all of' thi\, and all i11 Jef'fer~on Cou11ty. Of the~e. Walter Allen 
jt1111ped b,1il while hi appeal \\'a pending a11d wa never again heard fron1~ 
a11d tl1e Wilburn~ were both pardoned by Go,,emor Gore i11 1925. 

0 10REJAIL 
In 19 9 the Ea ter11 Regio11al Jail i11 1artin~burg replaced the county 

j,1il ~ fu11ction. The count)' jail i clo .. ed ~ind now t1~ed onl)' a a holding 
f~acilit)'. Tl1 "heriff s of'fice i , till loc,1ted in thi .. 1919 bt1ildi11g, however~ 
tl1e otint)' Co111111i io11 ha~ begu11 to plar1 and de ign a Court Hou e annex 
\\1hi '11 ,,1ot1ld require it de111olition. 

OD 

1=or ,tll it ,1g a11d hi\toricit)' tl1e Jeffer\On Cot1r1t)' Cot1rt Hou\e 
co11tir1ue~ t day fl ,1 \\1orki11g Cot1rt Hou e. It add a e11 e of l1i tor)' to 
1110d rn e11d ,l\'Or " u11dertak 11 ,,1itl1in it , alls. Duri11g cot1rt l1e,1ri11g "' or1 
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windy days the tin roof is heard, through the Star of David vent, to rumble 
loudly. On sunny days light plays interestingly through the wooden 
shutters. The clock and its bell still chime the passing of each hour. Andrew 
Hunter still keeps his watchful eye on the cavalcade of human events which 
parade before the venerable bench. 

Justices of the West Virginia Supreme Court of Appeals 
who served in the 

Jefferson County Court House: 1873-1912 
1873, Alpheus F. Haymond, 

(Marion County) 

1874, Haymond, 
1875, Haymond, 
1976, Haymond, 

1877, 

1878, 
1879, 
1880, 
1881, 

1882, 

1883, 

1884, 
1885, 
1886, 
1887, 
1888, 
1889, 

1890, 

1891, 
1892, 
1893, 

1894, 
1895, 

1896, 
1897, 

1898, 
1899, 
1900, 
1901, 

1902, 

Haymond, 

Haymond, 
Haymond, 
Haymond, 
Haymond. 

Haymond, 

Samuel Woods. 
(Barbour County) 

Woods. 
Woods, 
Woods, 
Woods, 
Woods, 

Henry Brannon, 
(Lewis Coull◊') 

Brannon, 

Brannon, 
Brannon, 
Brannon, 

Brannon, 
BRannon, 

Brannon, 
Brannon, 

Brannon, 
Brannon, 
Brannon, 
Brannon. 

Brannon, 

John S. Hoffman. 
(Harrison Countv) 

Hoffman, 
Hoffman, 

Mathew Edmiston. 
( Lew1s Count)·) 

Okey Johnson, 
(Wood County) 

Johnson, 
Johnson, 
Johnson 
Johnson, 

Johnson, 

Johnson, 

Johnson, 
Johnson, 
Johnson. 
Johnson. 
Johnson, 

John W. English, 
(Mason County) 

James Paull, Charles P.T. Moore 
(Ohio County) (Mason Count)') 

Paull, Moore 
Paull. Moore 

Thomas C. Green Moore 
(Ch.arles Tol-1-'n. Jeff.Co.) 

Green, 

Green, 
Green, 
Green, 
Green, 

Green, 

Green, 

Green, 
Green, 
Green, 
Green, 
Green, 
Green, 

Moore 

Moore 
Moore 
Moore 

James French Patton 
(Monroe County) 

Adam C. Snyder 
(Greenbrier County) 

Snyder 

Snyder 
Snyder 
Snyder 
Snyder 
Snyder 
Snyder 

English, Daniel Bedinger Lucas, Snyder 

English, 
Eng11sh, 
English. 

Engllsh, 
English, 

English, 
English, 

Enghsh, 
English, 
English, 

George Poffenbarger, 
( Mason County) 

Poffenbarger, 

(Jefferson Co., upon the death of hisfonner /au· partner, T.C. Green) 

Lucas, Homer A. Holt 
Lucas, Holt 
Lucas, 

Lucas, 
Lucas, 

Lucas, 
Lucas, 

Lucas, 
Lucas, 
Lucas, 
Lucas, 

Lucas, 

Holt, 

Holt. 
Holt. 

Holt, 
Henry C. McWhorter, 

( Kancnvha County) 

McWhorter, 
McWhorter, 
McWhorter, 
McWhorter, 

McWhoner, 

Mannaduke H. Dent 
(Taylor County) 

Dent 
Joseph M. Sanders 
(Mercer County) 

Sanders 
Ira E. Robinson 
(Taylor Count)·) 

Robinson 
Robinson 
Robinson 
Robinson 

Robinson 
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1903. Brannon, Poffen barger. \Varren 1\Jliller \1{. \\'horter. 

(Jackson Co J 

l904~ Brannon, Poffcnbarger, ?\filler ~1cWhoner. 

1905. Brannon, Poffcnbarger. Rank Cox, fvtcWhorter. 

(,\,f onongalia Co.) 

1906~ Brannon. Poffenbarger Cox \i1c. \\'honer, 

1907 .. Br~nnon, Poffcnb.irgcr. \\'i lliam \1iller, McWhorter. 

( li'no(l Co.) 

1908. Brannon. Poffcnbarger. ~filler, M c\\.11orter, 
1909, Br.innon, Poffcnbarger. 111Jer. L . Judson Williams. 

(Grecnbner Count\·) 

1910. Brannon. Poffcnbargcr, \it1l1cr. Williru11s. Robin\on 
191) , BrJnnon, Poff enbarger, Miller, W1lharns. 
)912, Brannon. Poff ~nbarger. MiHer. \ 1l11liam\, 

Circuit Judges who have served in the 
Jefferson County Court House: 

F1·(J111 tl1e c--reati<J11 <Jf Ci1·c·1lit Court i11 Jeff er.son Cou11f) Virgi11ia: 

Robinson 

Robin on 

Robin on 

Robin on 

Robin on 

Robin,on 

Rob1n,on 

Rob1n-..on 

Robinson 

I. Richard E. Parker, of Winche ·ter" a igned April 1831, opened fir t te1111 of 
court. 

2. John cott, of Winche. ter?"I erved September 1831 until eptember 1832. 

3. Richard E. Parker of Winche ter, September 1831 until hi death in 1836. 
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4. I aac Richard on Dougla , of Charle Town appointed June 1837 and erved 
u11til hi~ death in I 50. 

5. Ri hard E. Parker Jr. of Winche ter, appointed i11 1851 , and 'etved through 
I 60. 

6. John . Kenned of Charle To\\'n, of the 12th Circuit, . at in for an ab ent 
Judge Parker October, 1 60. 

Break in regular proceedings due to the Civil War. 

ifte,· 1l1e tr(lll,\·iti(Jll I() ive.~r \1i1·g111ia; 

Fir\. t election held Ma 2 .. 1863, Judge elected in th1 election were to 
" n 1e from June 20 .. 1 63. Thi pre-date~ our county. The fir t lefte r on County 

e "' t irginia judge wa appointed. Jeft~er on v,.,·a~ in the same judicial circuit 
\\1ith Berke le)', n1eaning they hared a Judge. 

1. John\\'. Kenned~. of~ Charle Town~ appointed July 12 I 63. 
Kenned)' \\'a in1p ached in January I 65, and: 

2 I.., ,vi P. \,\1• Batch~ of Leetown~ appointed ay 4. 1 65~ 
~ 11 election v,ra held October 2 ~ I 65 f"or judge who ¼ould erve fro1n 

January I, 1 66 until Ja11Uaf)' l ._ 1 69. Tl11 \l.1a .. the tir t regular election after 
the \\'ar in the Panhdlldle Once the Radical Board of upen i or~ threw out the 
\ 70 tc again "t 1t candidate . Ephraim B. Hall \l. a announced the winner o, er 
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John W. Kennedy. 
3. Ephraim B. Hall, of Marion, (Radical Candidate), certified ''elected'' 

November 1865. 
Another election was held October 1868, to elect judges to six year ter111s 

starting January 1, 1869, but was vacated December 31, 1872, by the revised 
Constitution. 

4. Joseph A. Chapline, of Charles Town, (Radical Candidate), was appointed 
October 1868 to replace Ephraim B. Hall, after Hall was elected but declined to 
qualify or serve. Chapline died in office. 

5. Thayer Melvin, Judge of the 1st Circuit, presided over first te11r1, upon return 
of county-seat to Charles Town, September 12, 1871. Served only for that te11r1. 

6. Ephraim B. Hall, of Marion, after Chap line's death, was appointed in 
September I, 1870, was re-elected in August of 1872 and resigned October 20, 
1872. 

7. John Blair Hoge, of Martinsburg, was appointed November 1, 1872 resigned 
September 1880. 

8. Charles James Faulkner Jr., of Martinsburg, appointed on September 23, 
1880, following Hoge's resignation, then, on October 10, 1880 was elected for 
the unexpired te1111. 

9. Frank Beckwith, of Charles Town, appointed May 9, 1887, after Faulkner 
resigned during his second te11r1 to become a United States Senator, only served 
until the next election. 

10. Joseph S. Duckwall, of Berkeley Springs, elected November 6, 1888, for te1111 
starting January 1, 1889. Died in office in 1892. 

11. E. Boyd Faulkner, of Martinsburg, appointed at the death of Judge Duckwall 
in 1892. Elected without opposition at the next election. 

12. Charles James Faulkner Jr., of Martinsburg, elected November 1904, for 
te11r1 beginning January 1, 1905. 

13. John Marshall Woods, of Martinsburg, elected November 1912, served from 
January I, 1913, until 1925 when he resigned and moved to Kanawha county. 

14. Decatur H. Rogers, of Martinsburg, frrst appointed in 1925, then elected 1928, 
began the first of his four 8 year te1 ins on January 1, 1929. Served until defeated 
in 1960 by Gray Silver Jr. Judge Rogers' 36 years on the bench is a record for 
the circuit. 

15. Gray Silver Jr., of Martinsburg, elected November 1960, served from January 
1, 1961 through a second ter111 ending December 31, 1976. 

16. Vance E. Sencindiver, of Martinsburg, elected November 1968, served from 
January 1, 1969 through a second ter1n ending December 31, 1984. 

17. Pierre Dostert, of Charles Town, elected November 1976, served from January 
1, 1977 through December 31, 1984, with periods of disability and removal 
from bench. 

18. Thomas W. Steptoe Jr., of Charles Town, elected November 1984, served 
from January 1, 1985. Re-elected November 1992 and serving second te11n 
since January 1, 1993. 

19. Patrick G. Henry, of Martinsburg, elected November 1984, served from 
January I~ 1985 until December 31, 1992. 
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20. Da,,id Hartle ' ander , of Charle\ Town .. elected ovember 1992.. erv1ng 
si11ce January I .. 1993. 

21. hri ·topher Wilke.. of Gerrard. towr1~ elected 0\ ember 1992, . erving ince 
Ja11uaf)' I .. 1993. 
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The Jeffer on County Bar, Attorneys who have practiced in 
the Court House: 

Tl10 ·e adr11itted to practice on O\'ember I I. 1801, 
\i1illil1111 Mc·G,,i,-e Eclii c1rcl Cl1ri.,; ticz11, Le'tt'iJ El .. r.;e)·. Mc1tt/1eiv WJ1iti11g, J o/111 

D1ro11. Sc11111,el Reecl, Eli.rlzc, Bo_,·d, Willil11n Tc1te a11d Ht,g/1 H ol111e .. r.;. 
Vi,· 1 i11ic1 F,·ee P,-e .. \'.'i, Bu\ine~s Index for Charle Town, dated January 20, 

1 87, indicated the t·o110~1ing attorney'~ were practicing" ( or at lea. t willing to pay 
f(1r ,in ad): 

f .,<11·,·est \\1. B1·t>\i·11, B1·(1sto11 D. Gib .. )011, Tl1011za.r.; C. G,·een, Ja111es H. GrfJve, 
ll!(Jll Mc>rJ1·e. l1(11·/e~ Po11erfteld, W. H. Trc1i1e1".S, White & Tra1J11ell, Atto111e_\'.\' at 

Ull\!. 

Clerks of the County Court: 
l 01-1 17. George I-lite 
1817-1823. Robert G. Hite 
1823-184()~ Dr. amuel J. Cramer 
1840-1 9. Thoma . oore 
I 89- I 896. Gerald D. Moore 
1897-1908. W. F. Alexander 
1909- 1934. Charle . J oh11~on 
1934-1968. Emily A. M. tanley 
1969 - present, John E. Ott 

Clerks of the Circuit Court: 
I 3 1-1 61, Robert T. Brow11 
I 61-1 65. The C1\1il War 
1 65-1 72. illiam . Chapl1ne 
I 72-1 77. Robert T. Brov.1n 
l 77- l 7 , Busl1rod C. W a hingto11 
I 79-1 6. Frank P. Ly11ch 
I c. 7-1 94. T . W. Lati111er 
I 95-191 _ . John 1. Daniel 
1913-1936. l1arle . Conrad 
l 6-1962. \: ill1a111 1. Jone 
196 -19 I. 11af)' L., 11r1 Bane R1ggle1nan 
19 1-19 16, Rt1 a L)111ch 
19 6-19 6. L111da Butner 
I 9 6- l l 94. Dor1 \ l1itine 

~ 

I 94- I 9t 4 .. Linda rt), 

19 4.-prc,ent. Pat .. ' ~ ·oland 
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Hite v. Fairfax and the Case of 
Terrapin N eek 

by Elizabeth H. Hyman 

In February 1792 two farm properties on Terrapin Neck in the 
Shepherdstown district of Berkeley County, Virginia (now Jefferson 
County, West Virginia) - one said to be 400 acres and the other some 300 
acres, both held under grants from the late Lord Fairfax - were conveyed 
to a Maryland family for token sums. About ten years later a local person 
buying land on the neck paid $1800 for the 400-acre tract. 1 

Local histories record that the Terrapin Neck holders lost their land 
when decades of litigation between one Joist Hite and Thomas, Lord 
Fairfax, Proprietor of the Northern Neck of Virginia ended in 1786 and the 
Hites were awarded title to numerous Fairfax grants in the Lower 
Shenandoah Valley. 2 However, they do not relate how the courts came to 
rule as they did in Hite et al. v. Fairfax et al. to expropriate the Fairfax 
holders or tell the role of the holders themselves in the long-drawn-out 
dispute. Partly this is because the basic archive of court records that would 
supply the information is missing, destroyed by the frres accompanying the 
evacuation of Richmond in 1865. Records of the case scattered here and 
there do much to explain the circumstances of the 1792 transfers and tell 
the story of-holders who lost their land. 3 Nevertheless, given the historians' 
focus on prominent personages the Fairfaxes, the Hites, John Marshall 
J 

2 

3 

Case papers, S\vearinge,1 v. Shepherd (Superior Court of Chancery, Augusta County Court house, 
Staunton, Va., N.S. 30), f. 5: Case papers, B0)1dsto11 v. Shepherd (Superior Court of Chancery, 
Augusta County Court House, Staunton, Va., N.W. 3, f.7. (Hereafter cited as Sivearingen and 
Bo_vdston.) The current value of this $ I 800 is about $24,000; John J . McCusker, Ho-.,v Much ls That 
i11 Real Mo11e_v? A Historical Price Index for Use as a Defiator of Mo11e}' Values i11 the Economy of 
the U11ited States (Worcester, Mass.: American Antiquarian Society, 1992; Reprinted from the 
Proceedings of the An1erica11 Antiquaria,1 Society, 101, pt. 2, October 1991 ), 333 . 
William T. Doherty, Berkeley CoL,nty, U.S.A. (Parsons, West Va.: McClain Printing Co., 1972), 17, 
for example. 
Aside from a 1786 decision (\vith excerpts from arguments by counsel for the parties) in the 
Virginia Court of Appeals printed in Daniel Call, Reports of Cases Arg,~ed and Decided i11 tlie 
Co11rt of Appeals of Virgi11ia, 1779-1825, 6 vols., (Richmond, Va.: Robert I. Smith, 1833; hereafter 
cited as 4 Call) that is usually relied upon for much of the story, there are three main surviving 
sources: l) the General Court record of proceedings in Hite v. Fairfax, 1749 to 177 I. escaped 
destruction in the Richmond fires, a copy having been fonvarded to London in 1772 on appeal to 
the Privy Council. It is available in the original at the British Library, Add. Mss. 15317, pp. 1-238 
(SR 2) and also in a well-indexed transcription, Fairfax Land Suit, by Hunter Branson McKay, a 
descendant of a Hite Partner (Berryville, Va.: Virginia Book Company, n.d .; hereafter cited as 
FLS): 2) a Hite family archive, given in 1952 to The Filson Club of Louisville, Ky., MSS A.C 593, 
Clark-Hite Papers, (hereafter cited as CHP), includes about two thousand pages of expense 
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involved ir1 tl1e litigation, theL e record have been used only to footnote 
larger actor and doing of the period.4 

What happened to the Terrapin eek and nu1nerou other la11dholder 
det'endant in Hite 11. Fa;,fa .. t track with a long and eventful era in the 

l1enandoah Valley from the fir~t ettlement of the region to the early 
ninetee11th century. A ettler poured in from Penn ylvania during the 
1930 and 1940 thi region far as it wa fron1 the center of government 
aero~ the Blue Ridge in Tidewater Virginia lay open to a largely 
u11controlled land ru h. The ucceeding era of proprietarial rule from the 
1750 to the Rev·olution impo ed a more orderly proce of development~ 
including a central regi try of land title , and e tabli bed official authority 
in the region. At the ame time the value of Valley land kept ri ing and with 
it the stake for the contending partie . When litigation re~ urned in the 
afte1111ath of the Revolution the renewed cramble for the di puted land 
took place within a new order and wa pre ided over by a new judiciary that 
Vv'a ju.~t becoming organized. 

The 1nain partie in Hite i1. Fairfc1x played prominent role in the 
l1enandoah alley affair of their time . Joi t Hite was a large-scale dealer 

in alle)' land and Thoma , Lord Fairfax claimed ownership of the entire 
Lower he11andoah Valley a~ the Proprietor of the orthern eek of 

irginia.5 Their di pute over· twenty- even tract of land, although it fir t 

account . land prict:,. court orders, ]1st of propert1e~ clai1ned. land "ale . bncfs and m~n1oranda b} 
coun. cl letter,. etc connected \\'ilh the litigation that do much to cover the po~t-re\ olution pha,c 
of tl1e a e 1n the \, irgin1a higher court . part,cularl)' a 11 concerned the Hite~. 3) record tn the 

ugu,ta c·ounty Court Hou e at Staunton, cited ahovc. note l. that date frorn earl)f 1800 appeal~ 
to the Superior Court of Chancer)' (a cction then ,1tting there) in connection \Vith the Terrapin 

t:c.k properties. lnd1..,pen,t1blc to interpreting th1, 111aterial i, Galtjc, L. Geert n1a. Catll,~trt1! /11de.\· 

,\1<1/JS <Jj Berkelev, Jejjer~o,1, t11rtl Morgt111 C<>1111t1es a11(l <Jtl1er Scctic>11\· of Old Fretlericl CcJtt11r,,. 

Vi r g i,, i (l ; I O c. ad a t ra 1 1 n d c x and 1 2 L' n 1 t c d S tat c \ Geo Io g 1 ca I 5 u r \ c) q u ad r a n g I e n1 a p, 
(~ lartin burg. \\ c t \ 1 a.· C.i L. Geert ·ma. 1969). and Gccrt ,n1a • • 17 n1ap of patent,. gra11t~. and 
surve)''" in Old f◄ rederick Count)' found in Cecil O • D\.:ll, Pio11eers of Old Frederi ck C(Jt,11/)', 

\ 1irgi11ia ( arct'line. MO.: \\'al\\'Orth Publt hing Con1pany. I 995). 
i=or cxan1pic~ in Tl1e Pa1,ers <if J,J/111 ~fc1rfl1(1/I, cdd. Herbert E. Jol1n,on and Charle\ F. 1-Job\on. 7 
vols. ( hapcl Hill. C.: ni\'er it~' oi \.;orth Carol1nJ Pre . J 974-93): hereafter cited a,. P Ji\lJ, 

thC)' art: u ed lo dc~cribe 1ar"' hall'') practice at thl: \, 1rginia bar. 
l)cpcnding l)O the ~ource, Hite 1 described a l1a\11ng becr1 a ~peculator. hurk. ,tcr. or entrepreneur 
and identitied va1iousl)' as a Gem1an baron and an indentured 1n1n1igrant ~ee Henf)' Z. Jone~. Jr., 
Ralph Connor and Kl<1u \\1u ~1, Ger111t111 Origi11s (Jj Joisr Hire, 1685- 1761 (Edinburg, Va.: 

t1cnandoah Hi ·tor)'. 1979), 9-10. ar1d Klau~ \Vu. t~ Tl,e \1ir ,i,1iti Ger111a11s (Charlotte ~\,illc \ ' a.: 
nivcr'"' it)' (>re"' .: of \ ' irginia. I 969). 2- l". for a ,,,el l-docu111ented acc<>t1nt of I !ite ' s origin~ \tuart 

I:. Bro,\'ll, Jr., \1i r~ i11it1 Bc1r,,11, tl1e "1(JI)' of 1110111t1s. 61/1 Lortl F<1i ,fax (BCIT)'' 'i Ile. \ 1 a.: Cl1e a1)cake 
Book on1pan)', 1965 . supplil! the .st Or)' of Lord Fairfax and 110,\' his '\ ortl1em 1 leek ProrJrieta1}' 
ca111c into being. l;airfa actualt,, , .. ,.a"' a baron. count!s)' of a cot ti . h title purcha ed b)' a 1:.-airf a.x 
an c tor fro111 the need)' harl • l in 1627. l1is 1nother inherited the Culpeper f a111i1)' int ere ~l in the 

orthern 1eck grant n1adc b)' Charle II to a nun1ber of 10)'a1i ts \\'hi)e i11 exile during the 
on1111on,,1e:1lth ) 'Car..,. 
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entered the courts in 1749 when Joist Hite filed his bill of complaint, had 
been under way since the 1730s. The Hite plaintiffs claimed the land 
through 1730-31 colonial government grants - all told 140,000 acres -
under which they were to carry out stipulated surveys, completing them 
before a 25 December 1735 deadline set by the Council of the Colony. 6 The 
Hites demanded conveyance of title to land totalling 36,686 acres that they 
had surveyed but had been prevented from carrying into patent, including 
the 1200-acre survey of Terrapin Neck. Fairfax asserted a prior title to the 
land as Proprietor of the Northern Neck under a 17th century crown grant 
that was defined and reaffrrmed by the British Privy Council in 1745.7 

Fairfax had set the state for litigation when he established a land office at 
Winchester in 17 49 to serve would-be settlers in the Valley. His agents at 
once began to grant land in the region, apparently including in their grants 
all but two of the Joist Hite surveys in dispute. In most cases, purchasers 
from Hite were given Fairfax grants following resurveys but, in numbers of 
cases, division or realignment of the Hite tracts altered the extent of the 
Hite surveys. 8 The issue posed to the General Court at Williamsburg in 

6 

7 

8 

The 140,000 acres granted by the council included 40.000 acres that Joist Hite acquired from an 
associate, John Van Meter (described therefore as the Van Meter grant) and a 100,000 acre Council 
grant to Hite and three partners. Hite had already surveyed and patented, i.e. gained title to, 47,278 
acres by 1735 under the Van Meter grant. Hite summarized the Council's land grants in his 1749 
brief; FLS, 1519-21 . 
See FLS, passim, particularly the parties' briefs presented to the General Court, 1512-58, and 
Brown, Virgit1ia Baron, 71-77, 89-90, 111-17, for the bases of the claims and counterclaims of the 
parties. The cast of complainants and defendants in the case expanded considerably with the 
passage of time. As to the complainants, the Hite family was acting on its own account as holder of 
the 40,000 Van Meter grant and as one of four partners ("the Company") under the 100,000 acre 
grant. The Hite partners (including Joist Hite, Robert McKay, William Green, and Robert Duff) are 
referred to here as "'the Hites'', or ''Hite and partners", or "the Company", except where opposing 
one another. Joist Hite and his sons are referred to as such or as HHite" or "the Hite family", but 
where clear from the context also as "the Hites". The defendants, "Fairfax et al.", included, in 
addition to Lord Fairfax, the actual holders in the surveys, that is, both Hite assignees who had 
taken Fairfax grants and grantees from Fairfax only. Hite' s bill of complaint supplied several 
different lists of defendants (FLS. 1522, 1528, 1584-85, 1591, indexed at 1703-04), but these lists 
were admittedly incomplete and did not distinguish between holders under both Hite and Fairfax 
and those having Fairfax grants only . The most usable list of landholder defendants appears in the 
1771 General Court decree, which was drawn from the memorial of a court-appointed Commission 
that surveyed the properties in 1770; FLS, 1663-64. In addition to the I 43 holders listed by the 
Court, as many as another 40 holders were identified by the Commission in its log or report as to 
three surveys - one denominated Terrapin Neck and two South River. Five holders in the former 
were ref erred to by the court as "other persons not named in the said memorial in possession of the 
1200 acres of the West side of Shanando"~ thirty-odd holders in the latter were left off the list 
because not Fairfax grantees. 
Although Fairfax neither made grants in the two Hite surveys on the South Fork of the Shenandoah 
nor opposed Hite claims there (FLS, 1743, 1745) a dispute over these properties arose amongst the 
partners themselves and so became part of the litigation. 
See O'Dell, Pio,zeers, 371-2 and 462-3, maps 11. I la, 15 and 15a for examples of the Fairfax 
redistribution. 
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1749 was e ·entially the validity of the Fairfax grant a oppo ed to the 
claims of the Hite~ or their a~ ignees in the 38,686 acre originally . urveyed 
b)' Joi, t Hite and then regranted by Fairfax either to Hite a ignee or to 
other . 

Joi t Hite wa one of a dozen or more entrepreneur active in land­
dealing on a large . cale during the early day of Shenandoah Valley 
ettlement. They operated along imilar line : Ii t of ettler familieL 

concocted to get grant confir1ned by the William burg authoritie , u. ually 
omewhat lapda h way of urveying and ettling the land and dream of· 

large profit to be made from erving a go-between for ettler warming 
in and eeking ome kind of title . ecurity from a colonial governme11t 
e eral hundred mile away. Hite ometi1ne ,_ old~ to ettlers already on 

the land a11d wanting the kind of ecurity to be had from a urvey under a 
council grant with ome evidence of owner hip. In many ca e he accepted 
ca h pa1·ment for land and gave out bond for title to purcha er on which 
pa ment could be demanded if the title proved faulty and the settler should 
lo e their improvement a well a their land to omeone with a better 
claim.9 

The pattern a. much a the extent of Hite land claim (al o what eemed 

\\ u,t. \1irgi11it1 Cier111ti11,, 27-35. gi\ e'i a11 account of ho\v land dealer~ de~c.ended on the Valle)• in 
the 1720 and ) 730 'fl1c officia l l a11guage of ordcr'>- tn-council grant~ to them. decree . 
regulation~. entitlement . etc. u ually relied upon to expl,11n the proce\\ of ho,v the land \Vas taken 
up r11i ,c the 1 enl1t1c, produced b) \\ hat \\,a, a loo,e and 111uddled granting of large tract ,v1th no 
\'Cl) pec1fic locat1on. What Jo1 t Hite <:1nd h1, tel lo,'- entrepreneurs had to do \\ ith their hunting 
11cen,c\ ,, J , to locate land not already granted to orb) fairf ax agent or one of their o,vn nu111ber. 
find bu) er. or u - c1r· to settler, al read)' on the land and \\ anting more than "head right,·· and appl) 
to the Cour1c1I for patent, a\ entitled by the alleged ettlemcnl of a nun1ber off amilie (1,000 acre\ 
g1, en to a devel(1per pt;r f an1il} ,cttled) either he fore or afler the ~urve) of the land 111 que t1on. 
Thi~ pr()Cc, uppl1cd the facade for I lite land ')ale \Chcn1e ,vh1cl1 con1b1ned locating land not 
preen1ptcd h)' other developer . prcfcrabl}' on \\atcr. finding bu)er'i. and gi\1ng bond that he ~'ould 
r11adt! a good title complete \\'1th govcmrnent patent. ~o pro1n1~1ng protection to the purcha er (a 
ne,v or (\. tahl1. t1cd ,t.:ttlcr) ,vho n1adc 1n1pro,1cn1ent, on l1i. tralt In the 1730 and earl) 174()~. 
\\'hen r110 t ac.t1, c Hite u"uall)' a,kcd £3 per hundred acre, although ,omet1n1e\ a\ n1uch a, £8. 
f "'l . 15 I - __ ,\t lhc \a111e t1n1e Hite ,et a,1dc thoU\J.nd, of J.crc ~ a\ fa1n1 I) a . et or for later re\ale 
and tho. c nL4uiring large tral-t, f ron1 H, le \\: ere able to do like\\ 1 \C 1=or the 1.,ettler . Hite can be 
cen a~ suppl:'ing a er,1icc. a kind of title ,n~urance in the form of bond, either to nc,,· \Ctl1er\ or 

tho"c al read)' on th~ land. cc fl S". 1743. for Fairfax refcrcnt.e to holder already <,et tied \\'ho 
pure ha t:d from Hite. \\'h~n Fairfax h1111,elf offered land at 10 111l ling, per I 00 acre <lnnu3l quit 
rent, l1c too ,, a r,ffcring a kind of title tn.,, urance Cl1\'cring the ,ettlcr,· in1provcn1cnt, under h1~ 
propric,ar)' 1itle. But h1\ 3in1 ,, .1 to e11courage ordct I) cttlcmcnt and 1r11proven1cnt of the land and 
he placed ft:\traint on . pt:culat1on. ~.g .. prohib1t1ng ,ale of \van·ant I ued to auth<)rize ~un'e)'S. 
The ,,,hole proct. "' exp nt.:nced b)' lhL ,l:ttlcr I un1n1e<l up in one tan1ily's tradition of ho\v 
their land ,va paid for: "Fir. t, ,1 co,v. a cal f, a11d a piece ot red cloth to the C:,J1a,\' tlct Indian, next a 
sun1 <)f n1onC)' to tht King• ... agent: and finall)' a ,un1 of monc)' to Lord l·a1rtax". \\ 1lliam Couper. 
TJ1e Hi .. tory• of 1/,e SJ1e11a11tltJal1 \1t1/le)' · ~t!\V ) ork: Le,,,j~ l1i. torical Publ1"h1ng Con1pan)f. lnc., 
19 2) __ 4_ 
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to Fairfax his effrontery) prevented the parties finding a compromise such 
as Fairfax reached with other developers in the Valley. The total acreage in 
dispute (38,686 acres in 27 surveys) plus other lands acquired by the Hites 
under their Council grants (47,278 acres in 50 some patents) represented 
only a small part of the 5,200,000 acres encompassed by the Proprietary or 
even of its 1,351,000 acres in the Lower Valley. If taken up in one or 
several blocks including a wide range of land types of varying value ( as 
true in other cases), Hite's land claims might have been more acceptable to 
Lord Fairfax. However, the Hite surveys and patents centered around rivers 
and creeks and f orrned an archipelago of properties snaking along water 
courses (including much bottom land) and stretching throughout the Lower 
Valley. (See figure 1, Map: Location of Hite Surveys in the Lower 
Shenandoah Valley.) As Fairfax complained, Hite had engaged in ''selling 
the Waters and Springs together with the best land thereto adjoining ... 
leaving great Tracts useless and untenantable." 10 

Ruling in October 1769 after extensive delays in taking depositions up 
and down the Valley, the General Court admitted Hite claims to the 27 
surveys made under the 140,000 acre grants but never patented or 
recognized by Fairfax. Although the Court did not allow the Hites the rents 
and profits from the land since 1749 that they sought, otherwise its rulings 

10 FLS, 1547-48. Hite' s surveys are usually described as confined to one or several blocks of land or 
located beyond the more accessible or desirable regions of the Valley. for example, by Brown, 
VirgitLia Baron, 163, 166-67, 205; PJM, 1: 150-53; and Robert D. Mitchell, Commercialisnz and 
Frontier: Perspectives orz the Early Shenandoah Valley (Charlottesville: University Press of 
Virginia, 1977), 28-29. However. as described by Warren R. Hofstra, "Land Policy and Settlement 
in the Northern Shenandoah Valley,H Appalachia,z Frontiers: Settle111ent, Society, and 
Developme,1t in The Preindustrial Era, ed., Robert D. Mitchell (Lexington. Ky.: University Press 
of Kentucky, 199 I ), 107, the Council's large grants of land were not actual land grants but "orders 
authorizing their recipients to enter the valley and to distribute a given quantity of land within a 
large territory vaguely defined by prominent geographical features.'' One influential member of the 
Council was given a grant to land at Antietam Creek across the Potomac in Maryland in the belief 
that it was located in Virginia; FLS, 1722. The actual location of the 27 surveys is not made clear 
in the sources beyond very general references to settlements nearby, to counties, waterways. etc. 
However, Geertsma' s cadastral survey maps of present-day Berkeley and Jefferson counties with 
their accompanying index of land grants. including both Fairfax grants and Hite patents and 
surveys. and his maps of Old Frederick in O'Dell, Pioneers show exact locations for the disputed 
surveys as well as for the many tracts Hite patented there under his Van Meter grant. When 
matched with U.S. Geological Survey quadrangle maps, they make clear that Hite claims were 
indeed. as said by Fairfax. centered around sources of water, with corresponding designations of 
branch, run, creek, pond, river. fork. etc. for the surveys. One patent singled out for notice by 
Fairfax was a 300-acre tract in the name of one Israel Friend on the Potomac below Shepherdstown 
that extended five miles along the river front~ FLS, 1547. Large surveys up the Shenandoah were 
located on the North and South Forks and tributaries; they extended miles along waterways with 
one hundred acres or less stretching along a mile or two of water front; FLS, 1812-20. See Figure 
1, Map: Location of Hite Surveys in the Lower Shenandoah Valley, for distribution of the 27 
disputed surveys throughout the Valley. 
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! The 27 disputed Hite surveys in the Lower Valley that are 
\. located on the map are identified by number as in the Hite 
/ records. CHP, f.101 . They have been placed with the help of 

f ·, Galtjo Geertsma's maps in O'Dell , Pioneers of Old Frederick. 
/ - The Geertsma maps identity the numbered surveys by tract 

, • numbers. as follows: 1 (83), 2(84), 3(85), 4(86), 5(87), 6(88), 
\, 7(89), 8(119), 9(76), 10(90), 11(66). 12(91 ), 13(92), 14(54), 

15(93), 16(94), 17(78), 18(80), 19(95 ), 20(96), 21 (41 ), 
22(98), 23(99), 24(100), 25(101 ), 26(102), 27(103) . 

• 
J 

Figure 1. Location of 27 Di puted Hite ur,'e.. . 

~ e111ed to ati f tl1eir demand\ for redre .. . But bef~ore i uing order to 
i111ple1n nt it de re . e\ idently in \'ie\ of the time elap ed and man)' land 
tran fer in the decade i11 e the original Hite tran action . the Court et up 
a fa t-ti11ding ,on1111i ~ ion. Thi con11ni ion v.1a directed ~~to certify \'\. ho at 
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this time are in possession of sundry tracts of land surveyed for Jost Hite 
and others under the sundry orders of the Governor and Council of this 
Colony before the 25th day of December one thousand seven hundred and 
thirty-five and by what title the Persons at this time in possession of the 
Land lay claim to them .... " 11 

The Commission was supplied with inforrnation and was accompanied 
by representatives of both parties as it traveled through the Lower Valley­
from the northern to the southern end of the Proprietary there-during the 
summer of 1770 to survey, take depositions, and report on the tracts in 
dispute. Sons of the late Joist (d 1761) supplied inforrnation about the 
original surveys, bonds, etc. and the Proprietor's man produced copies of 
the surveys lodged with him by the Hites. The Fairfax representative, ''the 
Council for his Lordship," by his presence reassuring the settlers whose 
lands they traversed in the surveys, was in a position to take note of 
evidence affecting title claims and raising issues of equity. Thomas 
Marshall, chief surveyor for the Commission, was another reassuring figure 
through his long association with the Proprietary. 

The procedures of the Commission as it traveled up and down the Lower 
Valley and reviewed the Hite surveys marked how much the scene had 
changed since the original surveys were made in the 1730s. Commission 
surveyors corrected often impressionistic lines of Hite' s surveyors and 
enumerated suspicious discrepancies and erasures in the original log of 
surveys lodged in the county court. 1 2 They took numerous depositions and 
heard stories of how the land was settled. These depositions and others 
taken earlier by the parties illustrate a process that hardly coincided with the 
official concept of settlement, that is, moving a prescribed number of 
families into a designated tract such as historians deduce from the official 
language of Council and court proceedings. Settlers not already there before 
Hite' s surveyors appeared only gradually trickled in during the later 1730s 
and 1740s as Hite became a recognized source of land that was well 
situated along waterways and was warranted under a Council grant or with 
a bond from Hite if not yet patented. Those seeking him out were prepared 

I 1 

12 

FLS, 1593. The Commission decide that it should make its own survey of a disputed tract when 
persons in possession denied holding within the Hite survey in question. Then it would give public 
notice of the time of meetings with the holders; ibid, 1593-94. 
Erasures included names of those purchasing from Hite (his "assigns,,) and, if accepted, would 
leave Hite to appear the holder under the surveys in question. See FLS, passim, for references by 
the Commission to erasures in the log. Later referred to by Hite counsel John Taylor (letter of 20 
July 1789) as apt to cause trouble for his clients and requiring some explanation by them; CHP, f. 
116a. 
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to undertake in1pro ement~ on land with thi a urance of title. Tho e 
alread ettled '·bought their land for purpo e of title in urance. Purcha e 
could be made in barter of good and ervice . The original ale to now 
hadowy a ~ ignee , ome of them apparently ' traw for Hite and later 

conveyance to settler could be atte ted through bill of ale will or 
deed . But often there were --crawled note in German and tale of 'old 
pi ce of paper\' that had been lo tor mutilated. 13 

The omn1i~ ion' finding , did much to bring the fact of the ca e into 
f ocL1. and reconcile conflicting data backed up a they were by depo ition 
and re urvey a well a info11r1ation from the partie . It 1~eport hawed that 
all but a few tract in the urvey at the north end of the Lower Valley had 
been old by Joi t Hite or hi a ignee and that mo t of the land wa 
imply r granted with ome adju tment by the Proprietary. Al o that he or 

other member of the Company''! had old or promi ed the land to tho e 
under whom mo t holder clain1ed in the large urvey up the fork of 

henandoah. Moreover Fairfax had ground for an appeal to the Privy 
Council on evidence of fraud and mi tatement by the plaintiff .14 That 
13 

14 

FLS, l 592 ff. for Comm1~ 10n log; I 784 ff for report. The Comn1i ion, report gave the Hite~ a 
\\ell a.., the General Court a better under tand1ng of the , ituat1on. including 1what had been old and 
\\ ho the bu) er"' \Vere than could be gleaned from J 01 t H1 Le· brief or the record he produced. 
The,c included It L of buyer . grantee . holding . etc. thal do not Jibe Vv1th each other, e.g., the '"54 
farn1l1e"·· allegcdl} ettled. FLS. 1694-95, Hite·~ bond to purcha4)ers. CHP, f. 103: and a 
men1orandum of land old 1n the 27 urve) a of 1770. CHP, f 69. Re ponding to a Fairfax 
rcque'-it in 1749 for a "li, t of uch per on a I kno,, claim under our grant," Hite had delivered a 
docu111enl that pro\cd on exanunat1on to be -~,,ery imperfect and unintelligible". FLS, l 51. Hite had 
al"o left paper floating around that further confu ed the record regarding contract of ale and 
bond, i ~ucd to purcha',er . CH P. f . 168 ee al o Bro\vn. Virgi11ia BarcJ11. 112-13 Like Lord 
Fa1rf a . h1 tori an ha\·e found Hite·, li\t5 of ettler . bu)·er . and grantee omew hat confu ing 
,vhcn the)' lf)' toe tabla h actual d1 po\1t1on of land and ettlement pattern in the Val]ey. Brown. 
Vir~i11ia Baro,, 166-67. and 1itchel]. Co111111erc ia/1.s1n a11(l Fro11tier. 28-29. reflect th1 confu 10n. 

1 he lt\l of ··~4 f an11l1c, .. allegcdl) ettled on the partner • l 00.000 acre grant I an example o 
more than a third ot tl1e ong1nal ( 1736) 11 l aid to have been ettled (~o entitling Hite and 
a ,ociatc to the 38.6 6 acre\ cla1n1ed under the 27 disputed \Uf\ ey\ and lo the urplu of the 
earlier an f\cleter grant) can be 1dentif1cd a'l holder The name of the other \1tcre not included in 
I-lite· 1749 brief or nan1ed 1n ub equent legal pro ceding or in ,urve} of holders made 1n 1770 
and 1786 5et: 0, [)ell. P101zee1 \ pa\,1m, for land tran~fers and eltle111ent of number~ of the ._ e 
fan1i lie 
1\ .. 1de f ron1 \U<;piciou cra~ure in che -.;ur,'C)' log and numerou d1~crepanc1e that appeared a to 
the ,11\! and location ot lhl! tracl . que,11011, aro c about the cred1h1ltt}' of the ·uf\ e) or h1m~elf. 
e, en 1n one CJ\C \\1hcther a "un'cy had actually been made or. in another ca e. made \Vith1n the 
coun il deadline. One ur,,ey (Po,\'Cll·, Fort) for 9. 60 ac.re, un<.Jcr the partner',· 100,000 acre 
grant. ,-.,hen rc,,ie\ved 1n 1770 h)' the on1n11\ 10n. pro, cd to ex.Lend to onl) 6.500 acre . the 
original ··"' ur,,c _ .. being a kind of notional ketch of land c1t a ccna1n point on Pa, age Creek. f L~. 
1660-6_. Ct! Fl , 1797. for a dcpo .. iLion b)' the cl1ain earner 1n Hite· Uf\'C)'ing part)' ~ugge,t1ng 
that no Uf\C) had bl':cn made Another ur,e, ( outl1 R1\Cr) ~aid to extend to 7.000 c1c.re \\'a 
found actual)_ to total 11.520 acre\ and to run I~ mile c1long both 1de of the river. much of 11 

bottor11 land ~ FL .. <;, 1 17- I . Th~ 1·crrapin cc.k ~Uf\' C)' 1 repeatcdl)' referred to in the 
on1n1i ion· log and report as made pa.:l the 1735 Council dec.1dlinc. on 21 ~1ay 1716: FLl, 

1600-l)l. 1750. 1774. 17 2, 1 10. The Hites <lenied th1, dating. a 1n CHP. f. 101[71 J but it \va --
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there was agreement on the principal questions of fact-who then held the 
properties in dispute and by what title-appears in an elaborate tabulation 
of the surveys by the Hites that fallows Commission findings, confir1ns 
Hite sales in the great majority of cases, and includes Hite notes on mostly 
minor questions of fact in controversy. 15 

Although the Commission report probably opened the way to 
compromise of claims at issue, this was forestalled when the General Court, 
evidently on motion of Fairfax counsel, reopened the case and again heard 
argument by either side. It allowed new objections to be stated for example, 
that erasures in the survey book substituting the name of Joist Hite for the 
buyer's name evidenced the plaintiff's bad faith, that it was hard for the 
settlers to lose not only their land but the improvements they had made, and 
the equity that woula be done by simply offsetting Hite claims on the 
settlers with settlers' claims against the Hites. 16 

On 15 October 1771 the Court produced a new ruling that confmned 
Hite rights to the Council's grants and to both the land patented or only 
surveyed within the total 140,000 acres granted. 1 7 However, the Court 
awarded title to the Fairfax grantees then in possession of the unpatented 
land, whether with or without deeds from Joist Hite. All they had to do was 
to pay £3 per hundred acres (as the original) amount usually asked by the 
Hites) or to complete payments as stipulated in contracts with Hite plus 
interest to the plaintiffs. Bonds given by Joist Hite were to be cancelled. 
Thus both the 89 holders listed by the court order as having contracts with 
the Hites as well as Fairfax grants and the 54 holders who held by Fairfax 
grants only were essentially home free. 18 

The General Court's changes in its 1769 decree are hardly surprising 
given the nature of Hite operations and claims revealed by the 
Commission's report, also given the standing of the Proprietary. So 
deciding the Court avoided a likely reversal by the Privy Council. If 

1 5 

16 

1 7 

18 

cited in numbers of official records including the conveyance from a holder to the Hite assignees in 
1792; Bo)·dston, f. 7; see also Chancery Judge Wythe' s decree of 5 August 1790, dismissing Van 
Swearingen· s claim (S~vearingen, f.2) and the Hite reply to Swearingen' s claim ( CHP, f. 165). 
CHP, f. 10 I. The handwriting in F. 100 is identified by biographer David John Mays (Edmund 
Pendleton, 1721-1803: A Biography, 2 vols., Cambridge, Mass.: Harvard University Press. 1952; 
reprint. Richmond, Va.: Virginia State Library, 1984 ), as being that of the later chief justice of the 
Court of Appeals, Edmund Pendleton; the script in f. 101, which includes the tabulation of the 
surveys. appears to be in the same handwriting. 
CHP. f. 100. 
FLS, 1662-65. 
Added to this list would be the five Terrapin Neck holders identified by the Hites as holding land 
in the 1200 acre survey; FLS, 1601-02, See note 7 regarding holders not listed. 
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"U tained on appeal, tl1e Court also avoided a legal morass: having to n1ake 
innu111e1·able rt1ling. on the equities in each ca e ,lnd in the multitude of 
clai111~ and counterclaim ure to pring up throughout the Lower Valley as 
tl1e Hite\ conte. ted . ettler ' claim and ettler • who were Hite a signees i11 

tum attacked title ~ of Fairfax grantee~ who had acquired part of an original 
cl,1i111 derived from Hite. 

Th Hite. were di appointed and angry over the Court~ changes in it 
1769 decree. The heir of the original partners particularly the 11umerou 
Hite fan1ily ~ by now had begun to ee a substantial part of the di puted land 
"old by Joi t Hite or di. tributed by hi partner a rightfully belonging to 
the111 .. their, to claim and a highly valuable prize. The new court order 
would yield only a mall fraction of the an1ount they had foreseen and 
~hot1ld probably even impo. e a r1et lo . con idering expenses already 
inct1rred in the litigation. 1~) Although the decree freed them of obligations to 
either con\1ey land or make good on bond to 01·iginal purcha ers (the 
dile111111a apparently impelling Joi t Hite to sue in the fir t place), otherwi e 
the CoL1rt wa offering them nothing. 

• 

The Hite at once proceeded to appeal to the Privy Council in London to 
~et a ide the General Court s new decree.20 Meanwhile the ettler could 
conti11ue to reply upon the exertion and influence of the Proprietary to 
protect them and the title to their p1·operties that had gained o much in 
, 1alue O\'e1· the year . The c;mall annual quit rent that the Proprietor 
recei\1ed from the landholder ., did not ju tify the co~t of prolonged 
litig(1tion but Lord Fairfax eems to have been deterrnined to protect their 
clain1 and ready to have hi\ lawyer pt1t up a ustained defen e of their 
• 1ntere t'). 

Tl1e appeal '- fro1n tl1e Ge11eral Court to the Privy Council were overtaken 
by the Re,1olution and wer·e ne,,er 1·t1led t1pon in London. By the 1780 , 
\\1hen the Hite revi\1ed their suit and Hite et al. 11. Fc1i1fc1x et al. came to be 
heard 011 appeal, the cene had changed in man1 ~a) .21 Commonwealth of 

19 l;or an a ount of expcn .. c.., a~ of earl)' 1786. see CJIP, f. 76. The Hite .. . calculating after the 1769 
General Coun dccr\;c, had guc",t,;d tllC)' \VOttl<l realize £20.000; C'H P. f. l 00. 
l~ai rfa • al o appealed crtai11 part of the decree, apparently \Vanting tc> den)' the Hite .. even the 
n1ode t scttJcn1enl offered under tht 177 1 dccL~ion. 
~ce I' J. t _: l 40ff. for ittiation of the l;airfax c~ ta lc. In 17 the I lites had C()n, 1dercd lf)'ing for a 
ctt lc111en1 Clf I-', f. l Q_, Isaac Hite. \ r to Atton,e)' General Ed111und RJndolph. 6 Augu"t 1783). 

But t1ll:)' ma)' have f oun<l tl1c 1:-airfa .. x c:xccutor toe) di tractcd by otl1er proble111s to f ocu , on tho ' t: 
of tl1c 1::airfa .. x grantee. , at lea t on tcr,11 the l-l itc , ,vere read)' to con .. i<l~r. By 17 4 the Hites had 
begun to pro c utc their appeal in tht: irginia l11gh cot rt\ tt1at "" u ceeded to the jt1ri .. dic1ion of the 
Bri ti 'h Pn \')' ouncil O\'er the ca c ')~c S,veari11ge11, f.13, tor notice of order continuing the suil to 
tl1c ne t 1e r1114 _ o,'en1b ·r 17 4. 
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Virginia courts had succeeded to the Privy Council's appellate jurisdiction. 
Moreover, with the Revolution the Proprietary had become the property of 
aliens and f 01 rner enemies and had passed to heirs resident in England on 
the death of Lord Fairfax in 1781. This once strong, well-established 
organization no longer had the income and influence needed to fight the 
prolonged legal battles that it now faced on several fronts: on the one hand 
to withstand claims of the new Commonwealth government to expropriate 
assets of the Proprietary and those of Lord Fairfax's estate in Virginia; on 
the other to def end itself against the Hites' demands for rents and profits in 
the disputed surveys while at the same time trying to protect its grantees 
from expropriation under a court decree in favor of Hite claims. What 
appears from the record is that lawyers for the Fairfax estate devoted their 
primary efforts to salvage operations, a last-ditch struggle to hold on to 
Lord Fairfax's several hundred thousand acres of manor lands, the most 
valuable remaining family asset. There is no evidence in the record of 
concern amongst Fairlax heirs, executors, or lawyers over the fate of the 
many Fairfax holders in the 27 disputed surveys. 

As the case came to trial, the landholders' connection to the Proprietary, 
rather than a protection, clearly had become a liability under Fairfax's 
successors, shadowed as the latter were by the now alien and ambiguous 
status of their organization and preoccupied with their own worries. 
Commonwealth Attorney General Edmund Randolph, who made an 
appearance along with Hite counsel, John Taylor, for the appellants, went 
so far as to cast doubt on the original Fairfax title to the Northern Neck 
lands. John Marshall, appearing as counsel for the Fairfax estate, focused 
his remarks, as reported, around defense of this title and seems to have had 
little to say about the pros and cons of the Hite claims as opposed to those 
of the Fairfax grantees in the disputed surveys.22 

The Virginia Court of Appeals (constituted by higher court judges­
General Court, Chancery and Admiralty-of the new Commonwealth) 
heard Hite v. Fairfax argued in April-May 1786. The changes in court 
organization and the bar following the Revolution were considerable. The 
colonial General Court had been made up of the Council of the Colony, a 
body presided over by the Governor, guided in its deliberations as a court 
by a lawyer member, and subject to appeal to the Privy Council in London. 
The new courts were staffed entirely by lawyers~ their judgments, except 
where appeal lay to federal courts, were final. 

22 4 Ca/157; PIM 1: 150-64. 
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De pile the e change ~ nt1mber of the aine people were active in the 
ca .. e o pro iding ome continuity to the litigation. Chancery Court 
men1ber Edmt1nd Pe11dleton (chief judge), who had erved a coun el for 
the Hite in the earlier litigation and George Wythe who had argued for 
Lord Fairfax at the 177 I General Court rehearing of the ca e were the two 
do1nina11t figure on the bench. In 1786 as in 1771 the lawyer on either 
ide were leader~ at the Virginia bar.23 Hite coun el John Taylor wa a 

cou~ in and adopted on of Judge Pendleton. The main coun el for the 
proprietar)' John Mar hall wa a on of Thoma Mar hall of the 1770 

on1mi ion a fo11ner tt1dent of Judge Wythe and a ri ing member of the 
po t-re olutionary bar. ignificantly for the Hite v. Fairfax litigation, a 
further re huffling of the high court took place in 1788: a new Court of 

ppeal of fi\'e judge headed by Judge Pendleton wa et up and Judge 
the became the ole Chancery Court judge. Becau e Chancery Court 

deci ion wer ubject to appeal to the new Court of Appeal and becau e 
Pendleton and Wythe were rival. of long tanding, the change made for 
di rd a11d train between the two high court of the Commonwealth 
d aling \ ith Hite \J. Fcii ,fax. '2.4 

On 6 Ma 1786 the Court of Appeal ruled that the Hite not only had 
title but could demand con eyance of· land in the 27 urvey to thi extent 
rein tating the origi11al Gen ral Court decr·ee of l 769. 2 ~ It then went further 
e e pting fron1 the order to convey title to the Hite only tho e 

I_a,V)'Cr~ for the Hite\ ,.ll pre, 1ou tagc~ of the ca e in add1t1on to Pendleton had included the n0Y/ 
.\ttornC)' General I:.dn1und Rc1ndolph (CHP, f.112) and Jan1e Mercer, a member of the 1786 
..\ppcals Court <CHP, f. 102J Leading Valley la\\}er Gabriel Jones, coun el for the Propnetaf) 
alt)ng ,vith George \V }'the in the earlier ·tages of the proceeding~. \\ a en11ng in 1786 and later a 
an executor of Lord Fairfax· e')tate: Bro\vn. Virg1111a B(ir<>11, 191 . The JUdge<:.i involved at earlier 
tagc\ of the litigation a,' coun el for one party or another did not have to rccu<:.ie them el,es in the 

17 6 pre> eed1ng 
1=-or the ourl reorganization and relation, bet, een lht: judge . ec Ma}'). Ed1111111d P e11(l/e1(Jrz. 
1 :226- 2. 2 2,7 __ 00. _90-96. 
Tl1at tl1e (1Lnc;ral Court dec.rce, of 1769 and 1771 and the Court of Appeal') decree of 1786 all 
agreed in al ( 1n11i11g the nght (>f the Hite, to land ur\'cyed under their cro\vn grant~ ( F Ll 1592. 
1662-63: 4 Ct1ll 4 1, u. uall)' on,true<l to n1ean all three accepted Hite claim, to con\ C) ance of 
land in the _ 7 disputed ,un'C)'S- tht: real thing at 1 ue i11 the litigation. for exarnple. ~ee Bro,vn. 
\1irgi11ia B<1ro11, 16_. 166-67, 205 l.Jarr)' Groor11e. F<11,q11ier tl11ri11g 1J1e Pro1Jr1et<>rsJ1i1J 
(Ri hmond, a.: Old Dor11inior1 Pre, . 1927), 7 79. fn .33; Fairfax Harr1,on. V1rgi11i<1 Lc111(i 

,r,1111s: a ~ 111(/ , i,1 <J11ve.ra11 ci11g i11 Relt1rirJ11 r,J Co/011ial Politics C\\ 1· ork: A.mo Pre .. . 1979; 
1 ~l ed., Ricl1n1011d. \ 1 a.: Old Dor11inion Pre\ I 92:). 165-66. fn. 1 6: P J~I l : 150-'53 A sho"'n 
abo,·c. Lhc final 1771 de rec of the General Court gave the Hite" onl}' a no111inal ,un1 b) t1pulating 
cttlcn1cnt of lai111 at the original elling price of £3 per hundred acre 1n tead of at current n1uth 
pprc iatcd price~ ,tnd quieted the Fairfax holders in po,,c'-.sion on their n1aking ,uch pa)'n1ent~ 

,vhcrt:: due. The oun of 1\ppcal.s dccrc~d that. cxcc11t lor one n1inor pro, 1,10n ra,·onng the Hite,. 
the 1771 de rec '"oughl to be rc,'cr ·ed and annullt!d"' c.1 ought b)' the Hite 1n their appeal and the 
land of tht 1:-airfax hol(Jer onvc)'ed co the appellant"; the tern1 .. of thi.: re,,er. al put the burden of 
proof on Lhe l1older and enabled the Hit~ lo pre pcciou tlain1 to land that Joi ~1 I lite had ,<>Id. 
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''landholders in possession'' under Fairfax deeds who were able also to 
supply proof of purchase from the Hites or those who had some other claim 
in equity. This imposed a heavier burden of proof on the settlers than only 
showing that their land had been sold by the Hites and was so listed by the 
General Court's Commission in its 1770 report. 26 The Court in addition 
ruled for the Hite claim to rents and profits from the Proprietary on the 
lands in question, to be paid for the period fo1·111 1750 to 1786 by the estate 
and by holders thereafter until they yielded possession. Any surplus in the 
settlers' holdings over the original surveyed acreage found on resurvey was 
to accrue to the Hites with improvements thereon.27 The three chancery 
court judges, then including both Pendleton and Wythe, were charged to 
carry out the Court of Appeals decision by ruling on equitable claims of the 
holders. Commissions were at once appointed to determine the extent of 
improvements on the land and to calculate rents and profits over and above 
the value of improvements made by the holders, which were to be credited 
as deductions in favor of the Fairfax estate. Counsel for the parties began 
taking depositions on matters of proving title. 

With so many facts in the case hard or impossible to discover, the 1786 
Court of Appeals decision made the proceedings into a kind of compulsory 
gamble for the parties, a lottery in which the settlers had all to lose. It gave 
lawyers much work to do as they juggled the complex and tedious process 
set in motion by the decree. It overloaded a new court apparatus ill prepared 
to handle this multitude of cases. At the same time the stakes continued to 
rise. Land prices had much appreciated and the Hites were targeting 
considerably more land than in the earlier phase plus seeking rents and 
profits. 28 Furthe1·1-nore the family saw itself entitled to the lion's share of the 
26 

27 

28 

Hite assignees or holders deriving title from them, though originally listed as plaintiffs, had 
gradually faded out as such in court decrees on the case. Whereas the General Court ruling of 1769 
had granted the Hites and tl1eir assig11ees title "to all the lands actually surveyed before Christmas 
1735" (FLS. 1592) in accordance with Hite· s own plea in his 1749 bill of complaint (FLS, 1542-
43), the court's 1771 decree simply quieted titles of those in possession under Fairfax, however 
arrived at; FLS, 1663-64. The Hites appealed against this ruling insofar as it confirmed title under 
the Fairfax grants "to any Persons not claiming under the Plaintiffs .... ''; FLS, 1665. In the 1786 
decree (4 Call, 82-83), the Hite assignees were referred to simply as landowners in possession: 
defendants who were being allowed to state their claims before the court to being "such persons 
who are 1n possession of land under contracts derived from the appellant or their ancestors." This 
gave the lawyers n1ore room to argue regarding chain of title, etc .. \Vhether or not it could be shown 
that the Hites had actually sold the land in question, that is, even if the holders had been listed by 
the 1771 court decree as deriving title from a Hite assignment. 
The report of the resurvey commission has not survived but the surplus acreage and improvements 
on it may have reached a substantial amount. See case of one John Daniels who lost a property of 
103 acres including a mill valued at £800; CHP, f.81 [330-53]; f. 134 [405,412,427]; f. 145(509]. 
For inflation see Mccusker, How M1,cJ1 Is That in Real Mone}1? and William Z. Ripley. Fi,iancial 
History of Virginia, 1609-1776 (New York: Columbia College, 1893), 132-44. On the problem of 
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o,1erall proceeds from their~ and the partne1· hip' recovery. 

Tl1e Appeals Court decree invited 01· impelled mo t of the now several 
ht1ndred pru1ie~ in\1olved in the Hite \ l. Fc1i1fax Ccise to become engaged: 
the Hite and thei1· partner (heir. now nu1nberir1g in the dozens) to deny the 
landholders" cJaitn. , take the land, and maximize Proprietary and settler " 
obligatio11 f 01· rents a11d profits~ 2 () the landholders claiming under Hite to 
n1ake p1·oof of· title again t the Hite~; the Fairfax grantee without clai1ns 
under Hite to defend themselve 011 equitable ground from seizure of their 
p1·operties by the Hites or claimant. under them; the Hite family to a ert a 
clairn against their partner. hip for over half the proceeds rather than a 
part11e1·' O11e-quarter share ot' the land recovered, and to take back land 
an11exed by one of the pru1ner ; the other partners to protect their claim • 30 

tl1e Proprietary to reduce claim for rent and profit by the Hites or 
clai111ant tinder them and a ~ ert off setting claims for improvements made 
by the holde1·5, al o to \\1ith tand any clai1n Fairfax grantee might lodge 
t1gain~t the Proprietary uch as compen atio11 for i1nprovements being 
conf:i cated by court order along with their land and oppose 
Co1n111011v.1ealth clain1s on the estate.31 Many of the e litigant wot1ld be 
fighting out their le.gal battle 011 everal fronts a11d would engage each 
othe1· in chancery coL1rt~, i11 local court , a11d again back to Chancellor 
W)1tl1e or to the Court of Appeal with it final say. 

In tt1e n1a7e of· court action growing ot1t of the 1786 decree few of the 
landholder defendant " were well p1·e,pared to meet the Hite on~laught from 
their 0\\1n re~ot1rce . everthele<, , it was that or 5ubmit to lo ing their 
propertie\. If' an)'One ucceeded to the con1mandi11g role of Thomas\ Lord 
Fairfa , in the C)1e\ of the l1older .. it l1ad to be John Mar hall. The law)1er in 
chai·ge of~ litigating for tl1e Fairf"ax e tate again~ t Commonwealth and Hite 
clain1 _ he \\'a~ one to be ought out by many holder5. Eventually he wa 

29 

30 

I 

co111parin1?. price. in the late colonial l)eriod ct: 1it<.hell. C(;11111zercialis111 <11,tl Fro,ztier, 72-73: 
ttl_o Harri~on Clark. •• ortht.:r11 \ ' irginia griculture i11 179 t :· Jeffer. c)n Count)' Historical Societ)'. 
,\laga:.i,, , 3 - ( 1969): 3--33. 
1:-or the li ite fan1il)' alone. heir included tl1e ~urvivors of Joist Jiitc' .. eight cl1ildrcn and ')5 
0 ran(lct1ildrc11 a~ calctalatcd b)' their de- endJ.11ts: ·· \\ J,h1ngton Ho111e:· 10. \\' l1sl1i11gro11 PlJSt, 

eJ)tcr11bcr 1994. 
\ cc note 101 belov.' for ba i .. of I-lite clain1. 
lnitiall)' the on1111 O\Vealth sought the entire unapprOf)riated lands of the Proprietaf),. and in 
addition n1anor held b)' J_,0rd 1:airfax totalling 220.000 acre~: Groorne. F(111(Jt1ier, 74-77. 
l11 I 7'96, ,,,11en the tale 0111pron1i e<l it~ clai111 ,vith Joh11 1ar .. hall acting a ... attor11C)' for the 
F, irfax e ·c utor.:, il look the t1nap1)ropriated Jand about t,,,o 111illion acre,) and conceded Lhc 
r11anor land ... B}' tl1cn 1ar"' hall and a s< ciate ~ l1ad an option to acquire the ~c valuable land f ron1 
the c~Latc bul faced long-continuing litigatio11 of ,,ariou kinJ 1·t1C)' were able to 111ake the final 
pa)'111ent on their pur ha ~e onl)' in I 06; JJ Jt.1 _: 140-49. 



58 The Magazine of the 

retained by 65-70 clients in sixteen of the surveys contested by the Hites, 
serving them either as individual clients or in groups of two or more. This 
made up perhaps two-fifths of holders fighting expropriation in the courts.32 

Perhaps because Marshall represented so many landholders who were 
being pursued by the Hites, he is said to have, in his role of ''counsel for the 
Fairfax family in Hite v. Fairfax'', sought to make good the equitable claims 
of Fairfax grantees who lacked Hite title to the contested land.33 In fact, his 
clients were a mixed group and his fees were paid by them, not by the now 
beleaguered Proprietary. About forty of these clients were Fairfax grantees 
who also had claims to title from Hite (as did the great majority of all 
landholders in the 27 surveys) · and claimed under the frrst exception to the 
decree, namely , as persons '' ... in possession of lands under contracts 
derived from the appellants or their ancestors, and have since procured 
deeds of confu·1nation from the late Lord Fairfax." Other Marshall clients 
had neither Hite contracts nor Fairfax deeds and made equitable claims, 
notably twelve in the South River tracts whose land was held from a Hite 
partner (himself a defendant in a Hite suit) and had no Fairfax title, and 
who were sued by Hite in the name of the partnership. Still others had only 
Fairfax grants. Finally, Marshall represented the heirs of an individual who 
in 1736 had paid Joist Hite £36 for the Terrapin Neck land. They were 
seeking to make good their own claims against Hite and then oust the 
Fairlax grantees holding the Terrapin Neck properties. These claimants 
under Hite and adversaries of the Fairfax grantees had never occupied, 
probably never even seen, the Neck survey. Hence the one thing Marshall's 

32 

33 

CHP, dd. 137-76, supplies a partial list of the litigants, including 40 suits mounted by some 160 
landholders. In the post-revolutionary phase of Hite v. landholder litigation the case style of Hite, 
et al. v. Fairfax, et al. no longer means much, the virtual dissolution of the Proprietary having left 
the holders on their 0\vn as defendants vis-a-vis the Hites . Defending then1selves in dozens of cases 
against seizure of their properties by the plaintiffs or by claimants under them, the holders brought 
their own actions against these plaintiffs and hence became the active parties and counterclaimants 
in the process. At one point Hite chief counsel John Taylor submitted bills for defending 51 suits in 
Chancery Court~ CH P. f. 112. 
See P JM 5: 62. The Marshall papers editors transcribe records relating to a number of his cases in 
Hite v. Fai,fa.x, but these do not convey the tangled and convoluted pattern of relations between the 
holders, other parties, and their lawyers. they refer to Marshall' s ''argument on behalf of those ... 
who claimed title to their lands on the basis of grants" from the Proprietor. But two pages later the 
dispute is construed as pitting the Fairfax estate against the settlers, i.e., "the narrow controversy 
between the proprietor and the settlers under Hite''; P JM l : 152. "Narrow controversy" of counsel 
fails to describe this litigation as a whole, involving as it did so many landholders and extending 
over many years in a number of courts. There is no evidence of any significant controversy 
between the holders under Hite and the Proprietary, although conflicts of interest as to liability for 
improvements by the settlers did exist. The adversary relations centered in contests between Hite 
and the landholders, either those who were Hite assignees as well as Fairfax grantees or simply 
Fairfax grantees. 
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cliel1t had in co1nn1on wa.' that they were conte ting Hite claim , not that 
tl1ey were Fairta grantee ~ in poL e ion of the land. 

Th odd fa,,oring the Hites in thei1· conte t with the landholder were 
impro,,ed by Marshall~ L per onal ituation by the complexitie of the 
litigation and above all~ by hi lack of financial upport from a trong 
client. ri~ing figure on the po t-revolutionary cene he wa a man in a 
hurry. He 'ha~ not prepared to make a laboriou ca e-by-ca e review or 
explore the ariou weakne .. e in the Hite po ition ba ed on actualitie of 
the earlier period when the ettler took up their land. ~4 But in order to 
count r the claim of the Hite coun el, the landholder needed to have 
their case~ argued from . uch 1naterial a the log and depo ition of the 
1770 Co1n1ni ~ion and the report it ubmitted to the General Court to how 
ho\\1 haphazardly Hite and company had conducted their land ale to 
recall the primiti\'e condition of fifty year earlier on thi Virginia frontier 
an<l to pro e that fraud by the Hite wa a factor a apparent from the 
original t1rvey log. 

The Hite were ready to mount a well-financed, focu ed and organized 
campaign a they ,et out to capitalize on the Court of Appeal deci ion .-~5 In 
framing their argt1ment , the Hite lawyer inventively depicted an orderly, 
bu ine .. like, and carefully . pelled out eries of tran action that produced 
c ntract\ and bond . The ettler , they . aid, mu t pre~ ent the e in order to 
su tain the burden of pro\1ing that they or tho e elling to them had 
pur h,1 ed the land in que. tion. 3 <._ Thi of cour e ignored the finding of the 

O11c bill ,ubn1itted b)' Mar,hall ford co1nplai nant \\a~ returned hy the Judge ,vith the notation that 
it \Va .. a "bill "tating ne1the1 ,vhnt land. nor under ,vhon1. nor in v .. h1ch wa) the} clain1 ... 1n order 
\\'Ord. a bla11k. It ,,,a ordered di:1111, ed. the plaintiff to pa) the co~t~. CHP. f. ) 36(440]. Taylor 
C<>ngratulatcd ht, \.·licnt c)n a conce,\1on n1ade b)' Mar .. ha]l to \peed tip the proceedings-taking 
dCf>O 1t1011 bclorc filing br1et, of the part1~, in hanccr)' Court. "th1, ,vould at once d1 clo~c to 
\ 'Ou the te tinll)n)' on ,vhich the pcopl~ depended. • o a \ J ting a Hite rebt1ttal. CHP. f. l l 6a. 
\ cc HI', ff. 10 a, I I~. 113 fo r lcgJI tee~ and ff . 88 89 tor example\ of the Hite fan1il)' agent~· 
(l .. aa l1 ite. ~r.' s son -in-la,v Jonathan lark and Jan1e"' \\' illian1s) account \\iith the Hite fam1l) 
and the on1pan)'. The agent operated after 1798 under . pcc1a) con1mon,\ calth leg1~lation that 
c11ablccl tht:111 to act for the C\'Cr-grO\\'ing ro,tcr of partner"' heir ; T/1(; S1a11,r<'s at Lt1rc:l: t1f 

\1ir i11ia~ cd \t1r11uel 5hcpl1~rd ... a ontinuation of Hcning < 'c,1-1 York: A 1) Pre, . 1970). I ( 1792-
1 06 : 4_0-- l . .. tater11ent ub111ittcd 10 the partnership b}' I .. adt Hite. ,r \ho,ved 44 l da) \ 
dC\'Olt:d l(> ~tttcnding Gt::ncral ·ourt, the <>111r11i "ioner~. the '>Un'eyor . the taking of depo "ition . 
et . fr<>n1 1769 to 17 9. \\'hen attending to Hire v. r .. ai,1<1~r bu'>tnt:, dunng act1, e pha~e~ of the '>Ult. 
1769-71 and 17 6- 9. he ,vc1ulcl have averaged pcrhap, ,1xl)' \vorking da)', per )'ear on the c.a e 
Thu , bcgin11ing ,vith Joi I Hite in the 17 o~. the <l1 puled ~un C) \Vere a preoc.c.upation and ~ource 
of in on1t to the fan1il)' o,,cr three generation ... Chief Hitt:: t:ounscl John 1 J) lor probabl)' took 
ub tar1tial f ct;, l-lcn()' }1 \1n . l.-ife of Jo/111 Ta 1/or (Ri hmond. \ ' a.: The \\' illiam B;'rd Pre, 

In .. 1932). o. put Ta} lor earning at 100.000 for the ) 'Car bet,\ een lea ing the am1)' and hi" 
rc.:tirt:111cnt, 1779 to 1791 . 

HI', f. I 16a. 
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1770 Commission that purchase from Joist Hite could involve no more than 
a barter transaction with or without a piece of paper serving for a contract 
or bond.37 The Hites' lead counsel, John Taylor, had words of both cheer 
and caution for his clients. An experienced litigator, Taylor referred to ''the 
complexity, variety, and novelty'' of the matters being contested. He 
advised them that ''old Mr. Rite's admission in his original bill of complaint 
to having sold much of the land in the disputed surveys (repeated in the 
1770 Commission report) was troublesome. Even so, he urged contesting 
every claim where any doubt could be cast on the landholder's chain of 
title. 38 

The Court of Appeals when it called upon all Fairfax holders as listed by 
the 1771 decree of the General Court to state their claims in equity, directed 
them to show why they should be excepted from the decree awarding title 
to the Hites, whether as assignees of Joist Hite or on other groundS.39 Most 
often the holders' evidence, although seldom documenting title, was good 
enough to support prolonged legal ski11nishes revolving through state and 
local courts. 4 0 In another time the evidence could have sustained the burden 
of proof in almost all cases, especially given the backing of an influential 
Proprietary. Even after the Revolution the holders had a well-info1·1r1ed and 
probably friendly individual on the bench in the person of Chancellor 
Wythe through his having served as counsel to the Proprietary in the 1771 
General Court proceedings.41 But then they had to contend with appeals 
37 

.38 

4() 

41 

Sales from the Great Cave survey included the exchange of a horse and saddle in protracted 
negotiations for one piece of land. A mulatto slave \voman figured in another sale from this survey. 
Both were attested by surviving witnesses but left no written record~ FLS, 1639-42 . 
See CH P. ff. I 03. I 08a[925 ), I 09, 1 l 6a[68]. for some Taylor letters and memoranda on the 
litigation. The Hites were advised to allege conspiracy and combination by neighboring holders, 
play up the landholders· presumed wealth (guilt by association with a British baron), cast doubt on 
the motives and veracity of witnesses, especially of those holding in the same contested survey, 
question the right of original purchasers, even where there was evidence of a Hite sale, to divide 
and sell off surveys, examine whether. \Vhen title was subsequently transferred, the seller 
warranted a Hite contract. and make the settlers· efforts to reinsure title by having their land 
resurveyed and granted by the Proprietary appear to discredit their claims and to constitute a form a 
conspiracy bet\veen Fairfax and the purchasers from Hite. He suggested how to rationalize 
evidence of Hite contradictions or fraudulent or irregular practices and appeared willing to 
\Vithhold material evidence. 
A Call, 82. 
One problem was that, in passing title to land, the deeds on durable parchment of the established 
and prestigious Proprietary, signed and sealed by Lord Fairfax and recorded at the proprietary 
headquarters (Brown. Virginia Baron, 111) came to be preferred to the "old pieces of paper" 
sho\ving purchase from the Hites (even assuming a written contract had been made). Thus a chain 
of title from the Hite assignee through heirs or purchasers might not be provable . Taylor urged 
trying to '"recover of all intruders tho it should appear that we had actually sold the land to others," 
and insist on the holder showing a title from the Hites. See CHP, f. 116a [56]. 
Thus 1n rejecting the Hites· argument that their assignees in one case had compromised title from 
Hite by taking Fairfax grants, Wythe commented that the purchaser from Hite had sought 
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,tl\Va)' t~1ken by the Hite. to the Court of Appeal (where Chief Judge 
Pe11dleto11, coun\el to the Hite in the earlier litigation n1ay have been le 
)'mpatl1etic) a well a to bear the expense of long-drawn-out proceeding 

at f~ar di tant Richmond court . 

Diffe1·er1t outcomes of the litigation did not nece~ arily relate to the 
eigl1t of evidence offered by a landholder. Holders who won generally 

.. eem to l1ave had more or les ai11ight case .42 Where there was no room 
t·or di pute with the holder the Hite. . ee1n to have either tacitly yielded on 
tl1eir clai111 or reached compro1nise settlements, perhaps after son1e 
prelirninar)' litigation. But in the majority of ca es evidence about the 
ori gi11al purcha~ e and ubsequent chain of title proved cloudy when 
expo. ed to the te t set up by Hite coun el. umber of tho~ e who were 
listed by tl1e 1771 General Court decree a having claim by purchase from 
the Hite had ca~e good enough to win in Chancery but then lo t in the 
Appeal Court. Claim identifiable as deriving from one or another of the 
··54 families'~ vv ho L. e alleged settlement entitled Joi t Hite and partners to 
their right to 54 000 acres from the I 00,000-acre Order-in-Council in 
addition to Hite ~ 40,000-acre grant and thu entitled to the additional 
acreage i11 the Van Meter/Hite grant and the 27 di puted survey eemed to 
caIT)1 110 special \\ eight.43 

Tl1e ir11pLtct of the litigation varied f'rom cou11ty to county. In the event 
about t,ver1t11 l1older in pre e11t-day Berkeley and Jeffe1· on counties eem 
to l1a e give11 tip L. ome or all of their la11d \Vithi11 ix of the thirteen urvey~ 
i11 tho 'e cot1ntie \ u ually l1aving the cl1oice of buying or renting it back 
fro 111 tl1e Hite or their a\~ig11ee at curre11t price . Tracts rangi11g from 
n1all p,1rcel~ to ,400 acre~ in i7e and . cattered throughout tl1e area changed 

4 2 

4 ,. 

"protection agaan,t litigation \Vhich going one ,va)' \Vould have ruined him and the other co\t hin1 
r11<,rc ·xpcn than ,vould have purcl1ascd the peaf...e of both partte,.' Tl1e judge noted that the Hi te 
original))' asked <>nl)' that title be.: a,,,ardcd co Lhc1n or to ··tt1eir J~ 1gnee~". He characteri1cd the 
litigation a ·•cxpc11 i,,c, tedious. and uncertain in the C\1cn1'· and rebuked tl1e plaintiff Hite" for 
pro. ccuting the uit ·•,,,ithout attc,11pting to adjust tl1c r11attcr,'· tem1ing tl1e1r conduct .. ,,cxatiou" and 
opprc .., ive: · / / /J, f. 105[ 491 . Fora \\ ' )'the repri111dnd in another ca c ,ee f.105[8-3] . 

11 c ception \Va.., "'orbin \\ J hington • • share of an 'i(J acre Bull kin Creek urve)' tract. In this 
.a t: tar. t1all l1ad \Vamed hi client that he found '\t t ha., 111 in title \\'hich t\ ab olutcl)' nccc,~ary lo 

..., uppl)'. •• that i •. tl1at ht: nccdc(I to gi,,c ,vrittcn c, 1dence of tran,ter ~t\ propert\' pa,~ed though 
"uc l\. i,,e ha,1d . Hi tc • s bond to tl1e original purcha\t.: r ,va n11 ,,1 ng an,l there '" a, n() c, 1dcnce {)f 

an)' pn)'111e11t b)' tl1i .., purchn ~r. The General Court 11. t of 177 J according I)' inclu(ied Wa h1ngton ~t 

a t=airfax granlce only. 'cvertl1cle .. s \\'a~hington \Vas quieted in possc,'>ton under a negotiated 
. cttlcn1~nt of_ 1a)' 1790, agreeing to pa)' lhl: Hi te £3 I er hundred acre · tc>r the land plu, 1nlere~t 
incc 173 . ~ 1arshall ,vas paid n fee of £6 for hi ~en,i<.<.: P J,\I 1: 19 2: 2: 37-3 , I 06, 39 I: C'H P. f. 

11 [I- ]. 
c::e Nol l O bclo,v. E,,en the 1 Ka)' fa111il .,, li '"' ted among the legcndaf)' ··54 .. , \\ J\ treated a~ 

ha,ring no spe ial clairn. c ·ccpt through the partnership. 
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hands for a total of 2500 acres, or about two-fifths of the total acreage in 
dispute there.44 Frederick County had only six of the surveys, in all totalling 
about 4400 acres, and Hite claims and loss of property by the holders in that 
home county of the Hites were minimal.45 In five of the eight Shenandoah 
County surveys most of the properties sought by the Hites were 
surrendered, as many as ninety all told or about half the number of farm 
units in the surveys there and totalling as much as 16,000 acres, or more 
than half the 28,000 acres disputed in the county.46 

The Case of Terrapin Neck 
The story of what happened to the landholders of Terrapin Neck supplies 

detail on the Hite v. Fairfax, litigation in the afte1·1nath of the 1786 court 
decrees. It offers perspective on how the fictions of the 1730s emerged as 
irrebuttable presumptions and the facts of the pre-revolutionary era got 
short shrift from the newly organized courts as they decided upon the 
equitable claims of holders. In particular the case papers that survive-a 
trove of briefs, depositions, opinions, decisions, etc. regarding this 1200-
acre survey-have much to tell about how the law courts responded to the 
many problems that ensued from the Appeals Court decision of 1786 in 
favor of the Hites. The Terrapin Neck cases had their own special features: 
the survey evidently took place well past the Council deadline; the Hite 
assignees never settled the land; and the case may have been exceptional for 
its lack of due process under the new court system. But the landholders 
were engulfed by the same legal processes and n1achinery as others in the 

• region. 

The Terrapin Neck holders were well settled on their land and had made 
some substantial improvements by the time of the 1786 court decisions. 
This Potomac River track was among the earliest occupied in the Lower 
Valley. Just upstream a mill was operating before 1734 on a marshy 
tributary of the Potomac.4 7 The Terrapin Neck tract offered good bottom 

44 

45 

46 

47 

See for example, CHP, ff. 95, 97, 115[ 10], 133. 179. Including Terrapin Neck there were about 
I 00 farm units lying within the disputed surveys in Berkeley and Jefferson counties. 
In Frederick the main litigation arose in a suit by holders in one large survey to recover from the 
Hites on bonds: it was dismissed by both the General Court and the Court of Appeals. 
CHP, ff. 118a, 121, 133, 179, 180. Lands in the partnership claim plus 1100 acres in the one Hite 
family survey located in Shenandoah County were to yield as much as £30,000 in sales plus rents 
and profits assessed on holders after 1786, sales of surplus acreage and revenues from leases: CHP. 
ff. 1 12, 1 15. 
The Josiah Jones mill on Rocky Marsh Run, present boundary of Berkeley and Jefferson Counties 
(then Jones Mill Stream); Berkeley County Historical Society, Tlz e Berkeley Journal 13( 1989), 
I :20. Patent to 834 acres of land under the 40,000-acre Van Meter grant was issued 3 October 1734 
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l£111d on one side t111d a big ~pring as well a~ I1,1e 1niles of river frontage for 
it~ le", tl1a11 two . quare 1nile of' land. Al~o appealing to early settler , the 
l,111d was near tl1e 1nain route connecting eaboard port and outhern 
Penn~ I a11ia to the hena11doah Valley: a major river cro~. ing and wagon 
road upstrea111 at wl1at i L now William port and another everal mile 
do\vn\trea,n at Pack Hor\e Ford ju t below what i~ now Shepherd town. 
Tt1e e iste11ce ot' a n1ill and a road in the vicinity-revealed in 1734 
\Uf\'e) ~- ~ugge t c; that ettler had already put down root in the region. 
O11e Jeremiah Yorke, the fir t to leave a record of ettlement on the Neck, 
cotild l1a e arri ed by 1730:l8 Jo. t Hite' urveyor, Jame Wood appeared 
at Terrapin eek 011 21 May 1736 accordi11g to hi log and calculated it 
exte11t at 1200 acre . 19 

• 
• 

Vv he11 the Fairf a proprietary land office opened for bu ine s at 

• 
• • 

• • 
• 

• • • • • • • • • 
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Hite survey 
Fairfax grants 
Hite patent to Jones, et al . 

Figur 2. Terrapin eek. Hite urVC)1
._ 1ay 1 and Fairfa Grants, 1751-1760. 

8 

to J{ ne , Ricl1ard l'aul on. and Joseph 1ount, f\ J,e of l1ite •• elling .. the land l o prior O<.LUpant 

,, llo took hi dcctl a u fc>r111 <lf title in urancl!. Pur l1a~er .. fror11 Jt)nes t:l al. later in tum prudently 
rl':in urt;d t}1cir title \\'ith grant f ron1 the f>roprictar)'. 
'r' orkc paid ta4 "' n he~ter "ount~', f>cnna. to 17 _ 9; 0 ' o~ 11. Pi,,11eers, 41-..i 2 'ice also Bo.,r(l ·t,J11, f. 
I [ 11 ]. d ·p<> .. it ion of nt}1on}1 1~umcr. 13 r:ebrual)' 179 . 
1:-1 , 160 I. l ~hc un' C)' li11c dt: .. cribcd a terrapin-like head cc)nnccted b)' a narro,v neck to a rougl11)' 
. quare JJic r of land at the ha ·c . t the upper end the line follov.1ed the Jone, et al \UrVC)' line: at 
thi.! d \\'Jl trean1 t.: nd tl1e urve)'Or' I inc ca111e j usl .. hort of the ri vc;r. then turned up .. tea 111. po~ ibl )' 
t gi,'c a ccs to a big .. pring through this narro,, trip for thl: use <>f the do,vn~trea111 ettlcr, ,vho 
n1a) already l1a,'c.:: laid lain1 to it or ... hared it ,vith hi up tean1 neighbor. 
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Winchester in 1749, Terrapin Neck holders were among the many Valley 
settlers who put in applications for warrants authorizing surveys to be made 
preparatory to receiving a Fairfax grant. Jeremiah Yorke obtained a grant 
for 323 acres (4 June 1751). Van Swearingen, who arrived about 1744 from 
Maryland, took up 187 acres, part of the Neck (14 January 1752), and later 
entered for 200 acres there (9 April 1760). Other Fairfax grants were issued 
to Thomas Caton ( 196 acres, 31 May 17 51) and Vachel Medcalf (300 or 
336 acres, 7 January 1755).50 (See figure 2, Map: Hite Survey and Fairfax 
Grants, Terrapin Neck.) 

Landholding on the Neck during the frrst half century of settlement was 
stable when compared with frequent changes in ownership and continuing 
speculation common throughout the region. In 1753 a local landholder, 
William Chap line, had acquired the Yorke tract. 5 1 In 17 64 one Thomas 
Boydston paid £60 to purchase the 196-acre tract granted to Caton who 
meanwhile had taken land a few miles upstream at Whitings Neck.52 

Boydston later bought 112 acres and optioned another 56 acres from 
Medcalf heirs. 5 3 In other changes, by 1770 a Williamson family had 
acquired some acreage on the Neck adjacent to their other land holdings. 
Swearingen had sold 100 acres of his 1760 grant to one Adam Money; and 
he seems to have acquired the Yorke tract from Chap line heirs and then 
transferred it to a son, Van Swearingen, Jr.54 By the time Jonathan Clark 
surveyed improvements in 1786, Boydston, the Swearingens, and the 
Medcalfs were owners of most of the land under cultivation and accounted 
for the more substantial buildings on or adjacent to the Neck.55 In 1783 

5 I 

52 

53 

Gertrude E. Gray, Virgi,zia Norther11 Neck Grants, 2 vols. (Baltimore: Genealogical Publishing 
Co .. Inc ., 1988), 2 (1742-1775) : 49, 50. 57, 81, 116. The Fairfax land grants in the Neck as listed 
by Geertsma, Cadastral Sz,rve)', totalled 1096 acres; the Wood survey total of 1200 acres may have 
overstated the extent. 
Frederick County, Deed Book 3:90. 
Frederick County, Deed Book 5:354. Caton to Starks, 2 October 1759; 9:369 Starks to Boydston, 4 
September 1764. 
Bovdsro,1 , ff. 1, 23. 
Williamson, Frederick County, Deed B<)ok. _ _ ; __ : Swearingen to Money, Berkeley 
County, Deed Book 4: 108 (23 March 1775); Swearingen holding of Yorke tract. CHP, f. 185. 
CHP, f. 185, provides details of buildings on these and some other properties in the disputed 
surveys and acreage cultivated as of 1786. On the main Boydston place there was a framed and 
plastered two-story dwelling built in the mid-l 760s. Twenty-six feet long by twenty \Vide, it had a 
stone cellar. double and single outside chimneys, and a five-foot \Vide portico running the length of 
the house. (This structure. one of two pre-revolutionary frame buildings still standing in Jefferson 
County and the only one still habitable and occupied, was extended in the 1850s but is still a 
central part of the main house on "Boydston' s Place'' . Outbuildings included a large clapboarded 
kitchen and outhouse and a new round log barn sixty-six by twenty-two feet. described as 
"finished". A big spring perched at the river's edge, later known as Stillhouse Spring, lay a 
distance from and about 100 feet below the elevation of the main house. 

The other Boydston place had an old clapboarded log dwelling twenty by sixteen feet with 
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\\1 ear i 11 gen paid £ 8 S . l 2 in tithe " ( i 11 c I u di 11 g hi prop e 1· t y tips tr ea m 
t1djoi11ing tl1e eek tract), Boyd ton £7, Medcalf £2 S.7, and the 

illiar11 ,011~ £5 (including adjace11t property).56 

B)' tl1e l 780~, a~ la11d value5 in the Lower Valley made a teep rise 
tl1rough a generatio11 of impro\1ement on tl1e la11d and ettling of the region 
at large (the real ri e further exagge1·ated by war and po twar i11flation), 
Te1Tapin eek l1ared in the p1·0 perity.57 If its brakier part remai11ed in 
ti111ber thi wa. no drawback at a tirne when lumber and firewood were 
i11crea~ ingly valued corrunoditie '. In 1783 Thoma Boydston agreed to pay 
tl1e Medcalf\ £100 ~pecie (silver) by weight in taking an option for another 
56 acr·e~ of tl1e Medcalf grant.58 

Tl1e succe ive cot1rt decree.· in Hite , 1. Fai,fax - 1769, 1771, and 1786 
- held different po " ibilitie f~or the Terrapin Neck holder . The 1769 
decree 1neant that they like other in the 27 urvey. claimed by the Hite 
wl10 l1ad no Hite cont1 .. act or only weak proof to otter, might have lost their 
land to the Hite\ or to Joi ·t Hite a, ignee. However, repeated tatements 
b)' tl1e 1770 Con1mi\sior1 ba ed on urveyor Jame. Wood'~ logbook that the 

eek tir, e)1 wa , 1nade almo. t fi\1e rnonth after the Chri tma 1735 
deadli11e would h,1\1e tood in their fa\i or.59 111 the practiced hands of Fairfax 
cou11 el Gab1·iel Jone , or George Wythe, the Commi ion' statement by 
it elf~ \.\1ould dot1btle ~ l1a\1e ufficed. Evidence of lip hod t1rvey practices 

7 

8 

9 

out idc cl1i nlncy and one nc,v clapboarded barn ~,xt)' by t\\.Cnty . On h1, l\vo place, Bo) d ton had 
I 16 acres under cultivation and held an option cJ11 another piece ,v1th 45 acre \Vere under 
ultivation. Cf lP, F. 185 Medcalf in1pro,·en1ent, t.on 1,tcd of olJ log \tructure\ plu , a ne\V round 

log corn hoU\l· i ·teen b) eight feet a11d clapboarded: 60 acre\ ,, ere under t.u ltt\'ation About 17~9 
~,vet1ringen had built hini~cl f a ·tone house on a large tract he had acquired fro111 tl1e J o 11e~. et al. 
holder~ adja cnt to 1 crrapin ~ eek ,vl1ich ,vas the site of a big pring (no,v headquar tcr -to-be for 
the l ational Training Center ot the l ) Fi .. h and \Vild Lif c Ser\ 1c.c ). One of 5\vearingen \ • eek 
J1olding " had three cnlJin .. , pre un1abl)' to house c>111c of hi · la\ e~. the other l1ad .. one 1nd1ffcren t 
cabin'' n11d I 30 acre.., under cultivatio1l. Togctl1er Boyd t o11, the i\ Iedcalf · a11d the 5,\.earingen held 
90 percent of the 420 acre "' c,f cultivated land on tl1e eek in 1786 

~110,,,,1 in tile 1783 Berke le)' ount)' tithable lt~t. tl1e Terrapin . eek landholJt:r" l1ad .. o r11e f Ort)' 

hor~c ai1d ninct)' l1cad of cattle bet,a.'een tl1c11l. about t,vo-tl1irds ot the total d1\ 1dcd bet,i.,een the 
BO)'d ton and ,vcaringen \,vcaringen t1cld I 2 sla,,es. the Bo) d,tc)n, 10. and the \\' illia111~on " 4. 

,,·ca1inge11 • per~onal J)ropen)' figurl'. .- (s la,,c ~ and Ji,,e~tock) reter to hi - tocal holding both c,n 
a11d adja c11t to Lhc , ~ck, the~c being con1bincd in the l ~ithables list. List <)f Tithablc.., , 17 3. ~1ax 
\\'. Grove, Recon tructed Cen~u.., . 1774-1 10, BerkclC)' Count)'. Virginia (American Mu'leun1, 

o I e ,, i 11 e, r 1 d. , 1 9 7 0), 4 --4 7. 
cc note_ . 

}JO)'tl .. \' (Oll , f. _3_ 
• 

1"hc onl)' one of tl1e - 7 un' C)'.,, o de .. cribed (FL 1774) and al .. o the onl)' 011e described a L "said 
to ha,'e been 111ade" b)' the _ - l)t: c111bcr J 7"' dt;aclline rather tl1a11 in1pl)1 ·'111ade··; FLS, 1600. 
11-0. 1\ · noted above tl1e odd contour of tl1e ~urlC)' retle tcd the pre-cxi ~Ling grant upL trea1n 
,vt1i h includt;d a big pring. The l1urried ur,'C)10r 1na)' t1a,,c overlooked thi~ ob,1iou • I-lite Larget 
and rcpai.r~d tht;; 0111i io11 later. Thi .. ,va. al~o the onl)' .:urvC)' never 01.. 1.. upied. or '"'ubsequently sold 
for cupation. b)' a }·lite a ig11ce. 
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and fraud by the Hites made clear elsewhere in the 1770 report could have 
outweighed the surveyor's statement under oath that he surveyed the Neck 
tract before the deadline, thus enabling a settler appeal to the maxim that 
''iniquity should not have equity. ''60 

The General Court's 15 October 1771 decree that amended the 1769 
decree as to remedies due the Hites clearly favored the Neck holders. This 
appears in a bitter complaint by the Hites that singled out the Terrapin Neck 
survey as an allegedly glaring example of the injustice being done by the 
Court, in this case to Hite assignee John Browning, described by them as 
''the Original Settler."61 Nevertheless the Court issued no explicit findings 
on the matter of whether the Terrapin Neck survey had been made past the 
deadline. The 1770 Commission had not surveyed the Neck properties and 
who was in possession as directed by the Court because they were ordered 
off the land by Swearingen who ''forbid the survey claiming land on both 
sides of the surveyor's first course. '' 62 Hite records note that the 
commission was refused entry to the Neck tract (apparently the only case in 
which this happened) because it was claimed to be outside the purview of 
the Court, having been surveyed by Wood after the Christmas 1735 
deadline.63 The only holder's name appearing in the Commission's report 
to the Court was Van Swearingen. The other holders were alluded to in the 
Commission's log but only as said to be on the land. Not present when the 
Commission appeared to make its survey, they were never summoned 
before this body, unlike the holders elsewhere who were notified on the 
spot to appear after the survey and state their claims to the land they held, as 
required by instructions from the Court. In any case the list of holders in the 
final 1771 decree of the General Court referred to those on Terrapin Neck 
simply as ''other persons not named in the said memorial in possession of 
the 1200 acres on the West side of Shanando'' and having their deeds from 

60 

61 

62 

63 

CHP, f. 101: Brown. Virgi11ia Baro11, 111, 143-49, has a critical note on Wood's reputation. 
CHP, f. I 00. The Hites would be paid £92 by their assignee, "one Mr. Browning,,. for the original 
purchase price of £36 plus 30 years, interest. Those in possession under Fairfax grants would then 
pay the Brownings £36 for the 1200 acres plus a few years· interest. So what the Hites described as 
.. the Original Settler" (i.e., Browning) was "to be £50 out of pocket to save the land for those 
Intruding Possessors." But in later 1786-91 proceedings the Hites argued that the Browning heirs 
had no clain1, never having entered (that is, settled) the land and that it had thus reverted to 
themselves. Si,1earingen, f.3[2]. 
That is, he held land in the old Jones, et al. tract north of the Neck boundary line as well as on the 
Neck; FLS, 1601. 
CH P. f. 101 [718]. Boydston, according to an 1805 deposition by a neighbor on a tract adjoining 
the Neck \Vho was present at the 1770 attempt to survey the land. was not present at that time; 
Bo_vclsto11, f. 26, 13 September I 805. 
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Lord Fairfax.'>' The decree of cour~e gave the Neck holder along with all 
other .. in the di puled survey who had Fai1f ax grant the chance to clear 
their titles of the Hite clain1 by paying nominal . um in ettlement. At the 
\a111e ti111e it left tanding the Hite claim to the Neck de pite evidence a to 
1·rt1t1d regarding the date and thereby . to1·ed up trouble and confusion for 
tl1e t·u1u1·e. 

he11 tl1e Court of Appeal reversed the General Court deci ion, it 
called 011 all Fairfax holder a listed by the General Court to ~ tate their 
clai111s in equity: to show why they ~hould be excepted from the award, 
\Alhether as a, ignees of' Joi t Hite or 011 other ground . The Neck holder 
,eem to ha,1e had a fair hot at conte ting the Hite clai1n and quieting their 
title to the land~ gi,1en evidence that the Neck survey was made pa t the 
Clu·i "' t111a~ 1735 deadli11e a11d no evide11ce of ettleme11t by a Hite assignee. 
Like other holder~ they were ordered to tate their claims within 90 day of 
being er ed with the Court·s decree prior to the 11ext term of court. 65 

Howe\ er, in notifying the holders~ the Chancery clerk of court evidently 
relied upon the General Court' 177 I Ii t of holders and the 1770 
com1ni\ ion ~ report to in truct the heriff of Berkeley County, the official 
l er ing tl1e decree. \O that the only Ten·api11 eek landholder erved by the 

ourt wa "' olonel Van Swearingen. And this holder re~ ponded to service 
of tl1e 1786 decree with an uncon,1incing clain1 to have pt1rcha ed 400 acre 
or· land fro111 a Hite a l. ig11ee.6 , In hi omnibu .. 5 Augu t 1790 decree ruling 
<)n the dozen of brief filed by the parties in Hite \J. Fai,jax, Judge Wythe 
111ade short work of the Swearingen case.67 Swearingen having died in 
178 . l1i executor eem not to have been active partie in the enL uing 

1·he holder ' na111e" ,verl: not li\ced in the report and index of the General Court record of Hite ,,. 
Fairfax. except as .. \,\ caringe11 et at:· (f~/ S 175(). 18()" 7) hut ,vcre reported 1n the log of the 

ornnli ~ic,n (FLS. J 60 l) a" gi,1cn il b)' the Hite repre'>cntati,'e. The Hite l1"t included not on))' the 
Ne k holtlcrs at tl1at date 1 ~,vearingtn. 8<)) d"-lon. Chapline. iv1edcalf. and \\ illia111"on) but t,vo 

ncigl1b r - anotl1er e. ·an1ple of th~ Hit~,· i111pr<.;,,1on1,t1c record 01 the ba\1C fact ' of the ir claim . 
1:1 , 1601 . 
1=or list of l~airfa l1L>ldcr . ce FLS, l 663-4: for l()Urt order. cc 4 Ct1ll 82 \II per,on~ rccei,1ing 
tl1c orcler \\'Cre directed .. lo state ~uch cquit)' l<> tl1e high court of Chancer)'. al any court r1cxl 
.. u eeding the e ·pi ration of tl1rce 111011th after thC)', their hu,hand . or gua_rdian,. as tl1e c.a"c may 
require. ~hall l1avc bcc11 ~crve{I ,vith a 'OP)' of the decrc.;c of that ccJun in tht.: ,u1t .... and all ~uch 
per .., <)n. a do not .. talc their ca, cs. ,vitl1in tl1at ti111e. are to be bound h~ lht.! \dtd decree, unle,, upon 
gooc1 cau c ' l10,, n, tl1c .. aid high <Jurt of Ct1ancer)' shall grant a further da)' for tattng ,uch 

• • • 
C I U I l)'. 

-.:c ... \Vt:aringcn ,,. 11itc. ,,,,·eari11ge11. f. 9 and Hite rCJJI)'. CHP. f. 168 5,, caringen • ~ ()ffer of one of 
tl1c .. Id piece (>f paper" lhat Joi .., t l·lite It: ft llonti11g around did not pro,•ide con,11ncing c,,idcncc 
for l1i lain1. J\ in1ilnr lain1 r11adc to a nearby tract c, f 360 a rt: ~ ,vas contc ted b)' the Hite~ a , 
a tuall)1 appl)'i11g to a tract of the sa111c size in the ncigl1borhood (a tract al~o co11tested b) the 
I lite_ ; tl1i clain1 ,, a~ till being litigatt:d in the car])' l '- OOs: CII P, ff. l 06. I 07. 
,,,ea1i11 e11, f. _ 
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litigation or to have lodged an appeal from Wythe's decree. Thus, in a 
memorandum on how the case was going, the Hites could list the 
Swea,-ingen v. Hite case as ''gained''. 68 

After he rejected the claim made by the only Neck holder who was 
served with the 1786 decree and appeared in court to defend title and so 
ruling in favor of the Hites to his 400 acres of land, Wythe had another 
Neck claim before him, one submitted by the Browning heirs. It asked that, 
once title was awarded to the Hites, they be made to convey title to 
themselves as heirs of Hite's assignee to the 1200 acres.69 These heirs of 
the Hites' so-called ''original Settler'' invoked by the Hites in protesting the 
1771 General Court decree had been ushered into the proceedings through 
the good offices of one Captain Abraham Shepherd, an enterprising war 
veteran of Shepherdstown. By some means he had learned of their claim 
(perhaps through his wife, related to the Swearingens by marriage, or 
through his own relatives, the Van Meters who held the original 40,000 
acre grant) and then managed to locate them in Kent County, on 
Maryland's Eastern Shore. He offered to buy their claim and the offer being 
rejected, agreed to prosecute the case in return for a one-sixth share in 
whatever amount could be recovered.70 The heirs, except that, uniquely 
among the holders in the disputed surveys, they were connected with the 
land claimed only by a paper transaction, appeared to have a strong case 
against the Hites. Thus they could show an exceptionally full record of their 
ancestor's transactions with Joist Hite in 1736 as well as the bond he gave 
for title. Once the Hites made good their claim against the Fairfax 
grantees-always assuming the Brownings could counter a Hite argument 
that the heirs had forfeited their claim to Terrapin Neck by failure to settle 
on the land, they should be able to force conveyance to themselves.7 1 To 
argue the Browning claims Shepherd hired that other enterprising war 
veteran, John Marshall, by then in the thick of litigation over land claims in 
the 27 surveys. In his Browning v. Hite brief seeking transfer of the Hite 
title to the heirs plus rents and profit~ due from Fairfax or the Fairfax 
holders, Marshall named all the Fairfax holders in possession of the land, 
describing them as ''intruders''. 

After ruling for Hite against Swearingen, Judge Wythe proceeded to 
disappoint the expectations of both Hites and Browning heirs with a ruling 

68 

69 

70 

71 

CHP. f. 135(440]. 
S,\·ec1rlnge11, f. 3 
See Boydston, f. 17, for Shepherd contract with the Browning heirs. 
CHP. f. 138(463]: s~vec1r111gen. f. 3 [2]. 
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on Terrapin eek i "'~ ued a~ part of his 5 August I 790 omni bu decree. 
"' ide from wearingen the Fairfax l1older i11 po e ·ion a mu t have 

been ob\1iou on the face of· paper in the ca e, had never been erved or 
made p,1rtie to the litigation. By rights Wythe hould then and there have 
had ther11 erv'ed and brought into the ca e, allowed to plead their ca e in 
cot1rt and exerci e their ba ic right not to be deprived of their property 
v.1 ithout dt1e proce of law. In tead he apparently tried to patch together a 
fair ~olution. Although the text of Judge Wythe' decree ha not urvived, it 
c,1n be recon tructed a it bore on the Neck propertie from reference and 
qt1otation in the record by the partie .72 The judge ruled that, with regard to 
the whole 1200-acre tract the chancery decree of 8 May 1786 hould not be 
c,1rried into effect ''but that the po e ion thereof be quieted ' in the hand 
of the pre ent holder~. The~ e individual he de cribed a Tenant of 
Bro\\' 11ing Re pre entati,1e '' that i holder who had acquired title to the 
land from the Browr1ing heir . 73 

How Judge Wythe reached thi to the Hite and Browning , unwelcome 
e en bizarre conclu~ io11 ha to remain a matter of speculation. From having 
rep re~ ented Fairfax a coun el in the 1771 General Court proceeding , 

ythe knew ot .. the 1770 Cammi. ion, report and furthermore had it 
bet·ore him ha\1ing cited it language in other part of the 5 Augu t 1790 
decree. Hence he doubtle knew of the urvey date at i ue and him elf 
recited 2 I Ma 1736 a the date of the eek urvey in hi decree rejecting 
the wearingen claim to title under an alleged Hite a ignee. Then he had 
before hirn al o the Hite brief admitting that Browning wa an a signee of 
Joi ' t Hite but conte ting the right of the heir on the ground they had 
ne er ·ettled the land. ythe knew from the 1770 log naming the holder , 
frorn tl1e General Cot1rt, Ii t of 1771 from the 1786 Clark urvey of" 
i111pro\1e1ne11t , and from Mar hall, brief for the Browning Ii ting all the 
holder that the eek propertie~ were, a11d had long been in the po es ion 
of Fairfax gra11tees. Finall.. he ma have expected Marshall in view of his 

lo e a ~o iatio11 \\1ith the Fairfax intere ·t a la~ yer for the e tate to be 
protecti of the Fairfa holder . 
72 

7 

The : ltgust 1790 decree <)n che 1 eek propertie"" 11ot found in the ca t.: paper a l Staunton 
although J1d to be en l'-' t.:d a an ,tnnt:.x 1c, tl1e Bo) d,ton pleading in Chane;cry Court there. 
Ho)rt/Jro,1; t. 16) i~ pie eel together here from .., taten1Lnt b... both pJ.rt1~, 1n B<>)'(lsto11, f . I [ 2]. 16[ 4-
5 ]. and 19. 
l one of the Ten11pin eek holders ,vere Ii . tcd in comm,, 10n of rebellion 1,\ucd b)' the coun 9 
Ol tober 1790, J>rc un1abl)' becau e \\')'the decree had quie ted them tn po,,c,~1on of the land a.., 
.. tenant .. of Bro,vr1ing." l"hc tcm1 "Ler1ant" 1 • u~ed here and eJ.se,\'here in the pro<..-.:eding u uall)' l(J 

ref t:r to propert) o,vners, not le c~ . But sec lark notebook. CHP, f. J 5 \vhcrc ·'tenant·· refer. ro 
h.: cc. 
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Ruling as he did for the Fairfax holders had the advantage of avoiding 
questions about the equities of a situation that was clouded by an apparent 
fraud in the survey date on the part of the Hites and the lack of occupation 
by the Hite assignee. It would likewise avoid having to deal with the 
awkward fact that holders of most of the land were to be expropriated 
without having been served and had their day in court, and the 
embarrassment of reopening the case at a late date, serving the 1786 decree 
on the Terrapin Neck holders, and thus allowing them to become parties. It 
rationalized the failure of the older holders to appear: they were represented 
by the Browning heirs as Hite assignees. And probably in view of the basic 
flaws in the claims of both Hites and Brownings, they might be inclined to 
accept Wythe's ruling for the Holders and refrain from pursuing the case 
into Judge Pendleton's Court of Appeals. 

Shepherd and Marshall, unaware that Judge Wythe had decreed the land 
to the holders, meanwhile were pressing the Hites to turn over their 
attachment from Wythe against Swearingen, threatening otherwise to sue 
for conveyance. In early 1791 Marshall was assuring Shepherd that, once 
they had the Hite attachment, ''the business will be settled without further 
trouble'' and that it ''could not have bin conducted differently, without 
endange1ing the loss of the land .... "7 4 But the way forward seemed less 
clear by late March as the Hites held out, Marshall decided to sue, and he 
was somehow reminded that others held the land under Fairfax and had not 
been included in the decree against Swearingen. Remarkably enough, as 
regards the Fairfax holders, he told Shepherd ''to demand possession of 
them and if they refuse to give it, Let me know immediately-only their 
names, that I may commence suits against them-Let me know by what 
title they hold .... "75 

Then, belatedly and in a roundabout way, Shepherd heard of the Wythe 
ruling in favor of the neck holders. 7 6 As he later recounted the story: ''Upon 
a copy of that decree [ of 5 August 1790] being forwarded to this 
Respondent he was astonished that the persons in possession who were no 

7 4 

75 

7 6 

Shepherd to Isaac Hite. CHP. f. l l 6a[76], 9 March 1791. Marshall to Shepherd, Richmond, 4 
February 1791 ; Slveari11ge11, f. 17. 
Marshall to Shepherd, Richmond. 28 March 1791 ~ Srvearinge11. f.18. Marshall ignored the fact that 
the Wythe decree in Swearingen v. Hite applied only to Swearingen and his 400 acres; this 
assumed that the other holders could simply be evicted without further process - a view which his 
client Shepherd adopted throughout the litigation. 
A copy was forwarded to him attached to a routine notice that a survey could be made prior to the 
final decree by the Court of Appeals, presumably sometime during the summer of 1791 in order to 
be submitted in advance of the Appeals Court decree due in early November~ Bo)·dsto,z, f. I 9. 
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JJC11·tie .\~ i11 tl1c1t clc1i111 [italic · upplied] should be called Tenants of 
B1·owning Repre. entati,1e~ a11d wrote hi Counsil; that the decree wa 
aftern,ard. and by con ent of the Parties to that decree et aside the Judge 
being con\'inced of the error .. and a Compromise made with Hite ... that in 
pur'iuance of the power given by that compromi e an attachment wa i ued 
ag,1i11st tl1e Plaintiff [Boyd 'ton] and other who had not obeyed the dec1~ee 
of 1786 although \erved upon him [ ic] and had hown no cau e against 
• t .... 77 I .... 

hepl1erd aid .. Wythe had indeed been per t1aded to withdraw hi 
decree in favor ot· the holders. To win thi rever al Mar hall and/or Hite 
coun\el Taylor may have urged that the i ue of the urvey date wa res 
_j11clicc1ta a. evide11ced by the Ii ting of Te1·rapin Neck a ubject to the 1771 
Genera] ourt decree. The1~e wa al o the fact that the holder had not 
purcha ed their land t·rom the Browning . Finally they could have indicated 
they vlould appeal if Wythe did not rever e. Whatever, Wythe at that point 
in ef'fect wa~hed hi hand of~ the ca e and ilently ruled again t the holder 
b)1 withdrawing l1i award to them~ pI·obably in hope that they would be 
ready to 111ake a ,ettlement with the Hite and not in ist on having their day 
i11 cotirt. As to the Hites and Browning heir .. the judge pre umably 
ugge~ted that they re\olve their di pute out of court. 

The Hite by now have been ready to urrender their claim to the 
Browning heir i11 return for rent and profit. due from the Fairfax e tate 
prior to 1786 and on 2 ovember signed an agreement, Taylor and 
. ar~ l1all acting a cou11~e].78 In fact, the Hite may have come to convider 
the eek a\vard of dubiou value, given that it applied to only one-third of 
the ~ Ltf\' e)' tract a~ wel I a .. being oppo~ed by the well-documented 
Bro\\1ning clai111. Ther1 as later they may ha e believed the holder would 
ha\1e a good ca~e to pre ent once they could get a hearing in court.7 ~) John 
Tflr 101·, the 'llnl1)' Hite lawyer wa ~ ~ i11 addition, probably aware that the Hite 
' lttacl1111e11t wa~ i11,1alid it~ u ed by another clai1nant than Hite and in any 
ca e a, good 011ly again t \\/earingen -- ince the otl1e1· holder had not 
been er\1ed a11d her1ce had not re\ponded and become partie to the decree. 

77 

1l,1r -- l1c1l l ould l1a,1e al~ o been a w,1re that the Hite attachment waL 

'] l1e c ii tion about " c 1'\1icc on the l1oldcr .. appear rcpt:atcdl )' in hepherd· s brief • B o)·(/s1rJ11, ff. I. 
19; S\\'eari1,ge11, f.4. The)' arc nt:,1er doct1111t: ntcd and of (>urse are co11tradi ted hv the record of hi .. 
attcn1pt to get p "' c ion of the land. 
'' ' (

1c1ri11~e11, f. [3-4] . 
In a onversal iflfl on1c t i111c in 1793. I aa I lite ~aid he ''belic\'e<l B O)'d . ton \\'Ou ld hoJ<l the l~md if 
he ondu tcd n1atlcr: right or ,vord l<> tt1eat cfft ct'· a ·ording to a dt:pt)\:tton b)1 ht" nephc,v John 
~lite: I 1=cbruary l 79 . Bo)1d ton. f. I [pt ... j. 
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legally unenforceable against the holders but at the same time realized that 
for the Browning heirs to try to extract more from Judge Wythe was to risk 
losing their whole claim by bringing all the holders into court to argue their 
case regarding the date of the survey and the lack of settlement. Judging by 
later briefs and depositions Shepherd himself was satisfied that the 
attachment against Swearingen by itself would be sufficient to get 
possession of all the Neck properties, believing that rights to the whole 
survey passed to the Hites under the 1790 decree against Swearingen and 
that considerations of the equitable claims of the holders were not 
important, no more than formalities. 80 As shown by his account of Wythe' s 
decision in favor of the holders, he insisted upon claiming that the holders 
were not parties but were subject to the decree for having been served but 
failed to submit their claims. That the Hite attachment against Swearingen 
named none of the other holders did not apparently shake his confidence in 
its value. 

November of 1791 was a busy month in the Terrapin Neck litigation. 
Soon after the Hite and Browning representatives signed their 2 November 
agreement to transfer the Hite attachment against Swearingen to the 
Brownings, the Court of Appeals issued a final set of decrees intended to 
close the door to further litigation. Far from approaching the Neck holders 
to reach a compromise settlement as Wythe may have hoped, Shepherd at 
once proceeded to use the Hite attachment to get legal title from them, gain 
possession of the properties, and ascertain rents and profits they owed the 
Browning heirs for the period since 1786. 

When Shepherd appeared at Thomas Boydston's house on a cold and 
rainy November night, he was accompanied by the local sheriff and a 
lawyer. This was the first official notice any of the holders except the 
Swearingens had had of court action affecting their properties. Only 
Colonel Swearingen had encountered the surveyors in 1770 and, as seen 
above, only he had been served in 1786. As to the 1790 decrees, the holders 
had doubtless heard from the Swearingen executors that his plea had been 
rejected in the 5 August omnibus chancery decree, but may well also have 
heard that providentially the Neck holders had been quieted in possession. 
Whether or when they had word of Wythe' s subsequent withdrawal of the 
decree sometime in 1791 does not appear in the record. 81 

80 

81 

As expressed in a brief of 18 September 1797 that dismissed any issues of fact arising before the 
1786 decree as in effect res judicata; Boydston, f. I . 
One question not answered in the Terrapin Neck case papers is what the holders knew about the 
litigation and when they knew it. Officially, of course, they were not aware of this process 



Jcffer on c)unt)' Hi~torical 73 

hepl1erd ad\ ised Boyd ton that l1e wa tinder court order to convey hi 
la11d to the Browning hei1· , and that he could be taken into cu tody and 
jailed under an attacl1ment from the Court of Chancery were he to refu e.82 

The e war11ing~ were L ub equently renewed and Boyd ton igned a 
conveyance i11 the f"ollowing February before the next term of Chancery 
Court when he allegedly faced contempt proceeding and a jail entence if 
he per i ted in refu .. ing. x The Swearingen executor who were likewise 
erved al. o igned a con\1eyance a , apparently, did the other holderS.84 But 

thereafter the holder got advice that the attachment, becau e i ued in the 
11a111e ot' Hite, wa unenforceable by the Browning and refused to yield 
po~se ion to them. xs Boyd ton, who emerged a the active leader in 
defer1 .,e of the holder. , right further a erted the conveyances had been 
obtai11ed by threats and fraud. 86 

hepherd had indeed practiced a kind of fraud in getting the 
conveyance igned, that. i. , by convincing the holder that he had an 
enforceable attachment again t them, even though they had never become 
partie to tl1e proceedings. Up to thi point Shepherd had been helped by 
the leading role of Van wearingen in the litigation until hi death in 
1788.~7 By forbidding a ~urvey in 1770 Swearingen had hut off a hearing 
that would have recorded the Fairfax holder .. po e ion of the land and 
auto1n,1tically br·ought all of them into the 1786-90 proceeding . In addition 
hi L. brief i11 re L. pon .. e to the ervice of the 1786 decree on him failed to 
explore i ue of equity that needed to be rai ed that i the urvey date and 
the lack of· settle1nent by Hite or hi a ignee . Then the re ulting decree of 
5 u g t1 t 1790 1nade hi tract ubject to recovery through the attachment 

3 

84 

8 

86 

87 

tl1rcatcnir1g their properties, not ha,,ing been \et'\'Cd \\.'ith the court order. llnoffic1ally. at le~ t fron1 
the la)' 17 6 ourt of ppeal. dct1~1on and Lhe appearance of Jonathan Clark oon thereafter to 
~t1r,'C)' i111prove,11cnts on their propert1e . the) n1u,t have been a\vare of1 if a)\o cont u ed b}, \\ hat . 
,vas going on. 
Ho 1t ls1011, f. 1 [ I 3]. 
B,, •rl 1011, f. 7( 1--J. 
Ro.v<l'ito11, ff. I ( I ], f.S. 1~hc .. ,veari11gcn c. ccutor ,,,ere nan1c:d in an attachn1ent of 21 Januar}' 
l 79_; othtr r1a111ed ,vcrc a nii. cellane{lU .. collection of non-o\\ ner re 1dents on lhe eek and ont.:: 
nan o,vr1cr of a .. n1all tract; 1 8o)'dsr<J11, f. 9. 

~ 

S eari11ge11, f. 11, ·1cn1orandu111 b)' ·1~.l'. 1a on, 4 Decc111l)er 1792. l ~his i. tl1c f 1r t e,,idence that 
80)'dslo11 had got on1pc..:tcnt legal advice. one )'ear after the initial de111and b) ~hepherd <1nd 
111onth after ~igning the conVC)'ance lo the Bro\vning, Earlier he and the other holder, not ~cn1ed 
ma)' l1a,,e follO\\'Cd tl1c \ ,\earingen =- ecutors \Vho ,verc convc)'ing their leek land in respon e to 
the oun order of 5 1\ ugust 1790 that rcj ~\,.tt:<l Colonel ,vearingen • clain1 to ha,,e purchased fror11 
a ~lilt a igncc. 
\\' itll ,. caringcn gone a11d hi t~ e utors inacti,re, Boydston had the large ·t intert:,t ar11ong the 
l1oldc 1n lhl· l! k liligation. 

,vearingt!n had probahl been ... cen a the natural leader in the affair becau c of h1, pro1111nt:nce 
I all)'. l1c u ccdecJ \ J111ucl \\' shington a C )UJll)' l .. icutenant for Berkele)' Count)' 1n 177,. 
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given Hite against him. Swearingen's executors not surprisingly believed 
that the estate had to convey the land to the Hite claimant. But in so doing 
they probably led the other holders to believe they had no choice except to 
do the same if they were to avoid jail for contempt of court. The sheriff 
accompanying Shepherd when he demanded that Boydston tum over his 
land seems to have let him draw the conclusion that he was named in the 
attachment and that it was enforceable against him for contempt of court 
unless he signed a conveyance. When Boydston later got advice that the 
attachment was invalid against him because in the name of Hite, he must 
also have discovered that he was not even named in the list of those to be 
held in contempt if not surrendering title to the Brownings, as he would 
have been had the decree of 1786 ever been served on him, and that only 
Swearingen' s land was affected by the decree of 5 August 1790. 

Shepherd had scored heavily by getting the holders to sign conveyances 
and their situation was quite difficult unless they could get the case 
reopened in the Chancery Court. When refused possession of the 
properties, Shepherd's next step had been to return to Chancery Court in 
late 1793 to ask for a decree forcing the Neck holders, by now all fully 
identified and named, ''to convey. . . and to deliver the possession of the 
land they severally hold'' to the Brownings and to account for the profits 
since the 1786 decree. 88 The attachment issued to Shepherd by Judge 
Wythe 9 December 1793 named all the holders. This met his needs frrst to 
validate the February 1792 conveyances by the holders to the Brownings, if 
retroactively, and then to proceed in local courts with actions in ejectment 
to gain possession of the properties.89 The 1793 ruling by Wythe, issued 
despite the fact that Shepherd's claim to seize all the Neck properties was 
untenable and the holders apparently could not object to the changes in the 
attachment, was another turning point in the case and clinched Wythe' s 
decision of 1790 not to reopen the case. From heI·e on getting the facts 

88 

89 

Slveari11ge1z, f.4. The attachment held by the sheriff in the November 1791 encounter with 
Boydston was the one just granted by the Hites to the Bro\vning heirs and named only Swearingen. 
By the tin1e Shepherd got the holders to sign conveyances in February 1792, he had someho\V 
procured an attachment from Chancery Court dated 21 January 1792 described above, note 84. The 
attachment that Shepherd used in moving for ejectment of the holders named all the holders and 
was granted 9 Dece1nber 1793 ~ B0)1dston. f. 9 This attachment responded to a petition in Chancery 
(Browning v. Swearingen) that claimed all the holders had filed their claim as "Swearingen and 
others" and now refused to give possession~ Swearingen, f. 4. Thus the award to Hite against 
Swearingen for 400 acres ~ as gradually transformed into an a\\ ard to the Brownings against all the 
holders for the full 1200 acres, a case of the proverbial silk purse from a sow's ear. 
Bo)·dsto11, f. 9. There is no evidence that Shepherd· s request for a new attachment was known to 
the holders, that they were made parties to the proceedings or that they had any kind of 
notification. 
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befo1·e the cou1-t and gaining ,1 rt1li11g on the equitie~ became an uphill 
"truggle for the Te1Tapi11 eek holder . 

ith a11 officially alid attachment against the holder , Shephe1·d agai11 
called 011 Boyd. ton and den1anded po e ion of the land. Being refu ed, he 
had the heriff take Boyd to11 to jail (although con. enting to hi relea e the 
\an1e day) ar1d l1ad a jury t1mmoned to the County Court in Shepherd -
to\\1n.'>' 1 P1·e~t11nably l1epherd told the local ju1y what he argued to Judge 
Wythe i11 eeking an attachment and later to higher court in Winche ter 
Rich1nond~ and Stat1nton: that the holder had all been served, that they had 
in f'act clai1ned an exception from the 8 May 1786 decree~ and that they had 
o become partie to the proceedings and ubject to the 1786 decree. 

l1epherd '" t1nfounded a ertion and a claim tl1at n1atter rai ed by 
BO)'d ton had been adjt1dicated by the higher court certainly gained weight 
v.1hen he wa able to brandi h the holder ' conveyance a well as the 
a1nended att,1cl11nent granted him by Judge Wythe. Boydston pre umably 
~11·gued a~ he did later that Shepherd had extracted the conveyances of 
FebrttaI)' 1792 by threats and t'raud (using an invalid attacl1ment); that the 
Hite ur\1e)' ~a done ir1 May 1736 and o wa~ beyond the Chri tma 1735 
deadline u11der the original or·der in Council· that the claimant Browning 
l1,1d 11e er \ettled the eek land: that only Colonel Swearingen had ever 
been sened with the decree of 8 May 1786: and that the other holder had 
11e er been ~e1,1ed or been n1,1de parties to the litigation.l' 1 Faced with the e 
argun1e11t~ and evidently not i1npre sed by the holders' conveyance or by 
the a111e11ded attachn1e11t from Wythe, the Shepherd town jury voted again t 

the plaintiff"' l1epherd, refu~ing to at1thorize the eviction of Boyd ton and 
tl1e other holder\. <>2 

hepher·d ~ next n1ove wa to the Di~trict Court at Winche te1·. Probably 
hi, \\1in11ing a1·gu111e11t i11 thi~ court Vt1a. tl1at, the High Cot1rt of Chance1y 
h,l,,ing given tl1e Bro,v11i11g. ,ln attachn1ent again t all the holder , including 
80)'d'-to11. the di pute w,1. ,·e,;; }L,dii·atc1, and that the holder~ we1·e now 
in1ply def)1ing the high court order. Howe\1er thi~ may be~ the Winche ter 

juf)1 1-ou11d f:or hepl1erd a11d o cleared the wa)' to eject Boyd~ton and the 
otl1er .holde,· " f'ro111 their p1·opertie . 

91 

Tl1e proce of evicti11g the eek l1older \\'a~ dela)1ed again \\1hen 

/Jo_\'rl to,,, f. -· " tate111cnt of Fa ts, 171()- larch 15, 179 ,. and Oa,,cnpon depcJ~ition. 
ll<Jvrl 1,0,,. f. I ( "]. _Q Jul)' 1797 \vhich. \hcpl1cr<l noted. \Va repeated in the Chancer)' Cot1n brief 
found i11 tl1t taunton a.,c paper ; the ~an1e for hepherd'~ brief: B o)·ds10 11, f. 4. 

ec Bo ·rl .. 1011, f. I[ .. 1] in onne tion ,,,ith the:: juf)' tri, I for . omc locaJ reaction~ to <;hepherd· '"' 
pt1r uit of tl1e holder .. 
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Boydston appealed to the Chancery Court in Richmond for an injunction 
against the Winchester decree and Judge Wythe granted the injunction. 9 3 

Wythe authorized depositions and heard the parties in 1797, a lengthy 
process finally completed in February 1798. At this time Wythe had before 
him the same arguments by the parties as those presented to the Winchester 
court plus an appeal by Boydston for a full hearing of the equities in his 
case. On 15 March 1798, dismissing the Boydston appeal and dissolving his 
injunction, Wythe made the uninforrr1ative sentence ruling that ''the matter 
of equity stated in the bill'' was ''denied by the answer, which is not 
disputed." What this actually said was that Wythe did not care to reverse 
himself again, having meanwhile, by amending the Hite attachment in 
December 1793, strengthened Shepherd' s claim that the equities had all 
been ruled on. 

The Terrapin Neck holders were promptly evicted by the local sheriff 
and the Brownings finally got possession in the spring of 1798, in time for 
planting as sought by them, just twelve years after the 1786 Court of 
Appeals decision in favor of the Hites. Boydston still was not ready to give 
up. By now said to be aged and infrrm, ''with neither wife nor child'', he 
authorized a younger relative to pursue the litigation. The proceedings 
meanwhile had been transferred to the newly established Superior Court of 
Chancery at Staunton in Augusta County.94 His substantive arguments for 
equity having been rejected, Boydston claimed flaws in procedure-that his 
depositions had been suppressed or mislaid in transmission to Richmond 
and that his lawyer in the Chancery proceedings had agreed without 
instruction to a final hearing on the case. But, as the 1797 -98 proceedings 
showed, by now an accumulation of adverse rulings weighed against any 
efforts the holders could make to regain the offensive. They could not 
overcome the inertia of the process set going by Judge Wythe's reversal of 
his 5 August 1790 decree in their favor, confirmed as it was in the 
November 1791 final decree of the Court of Appeals, and then made 
irresistible by the amended attachment granted by Wythe to Shepherd in 
December 1793. Although the final decree closing the case was dated 13 
April 1807, twenty-one years after the Supreme Court of Virginia handed 
down its ruling in Hite v. Fairfax, Boydston's case had been decided much 

93 

94 
B 0)1dston, f.1(4); court order, 31 July 1797, f.1(5]. 
Boydston' s agent, John Welsh~ succeeded in gaining a rehearing at Staunton, probably through 
alleging these procedural flaws . Also litigating at Staunton were grandchildren of Colonel 
S\vearingen then living in Ohio County, evidently to appeal against the award of profits levied 
against the estate of their father. Van S\.vearingen, Jr. 
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earlier t1r1d before being heard.''5 

There wa ,, a kind of po~ t morte1n on the Terrapin Neck litigation when 
local people gave their depo~ ition at Abert' tavern in Shepherdstown 
duri11g tl1e f·inal 1805-06 . tage of the litigation. They agreed among t 
tl1e111sel,1e\ that the eek holder would have won had they ever had a fair 
l1eari11g 011 the i ue . But, a Abraham Shepherd hi111self was quoted as 
~a}1ing by ~eve1·al deponents, at ome point ~'the business wa so riveted that 
it could not be again go11e into.' '~<> The holders' equitable claim , though 
seemingly trong enough, had not been heard early in the case through 
failure of judgn1ent and proce in what eem~ to have been a chaotic and 
irrational cour<;e of~ litigation. The e claim had imply been cancelled out 
\Vith the pa\~ age of tin1e. The holder ' long-continued truggle did little 
111ore tl1an exact a co t in legal fees from the plaintiffs and delay their 
getting po se ion of the land. Yet the holder did depo it a record in the 

ugu ~ta ounty Court achie,,e that how how they re i ted the taking of 
their propertie~ and c.,aved one fragment of thi Lower Valley tory from the 
flan1e. of Richn1ond.97 

Winnings from the Litigation 
l1at the Hite farnily a 1nain plaintiff~ gained frorn Hite v. Fcii,fax can 

be gue. ed at in part t~rom their age11t~ ' cattered entrie regarding ca h 
collected and land conve)1ed. 9 ~ In 1771 they had fore een a return of 
£_0_000 \\1he11 targeting no more than half the land they were able to 
reco,,er at·ter the 1786 decree in their favor. Thi wa without counting 
retL1n1 fro111 rent and profit~ which mu t have yielded a ub tantial um 
eitl1er from the Fai1i'ax e\tate or the holder . '>9 Price~ had ri e11 harply by 
the ti111e the land came to be old in the 1790 and later. However, the 1771 

9o 

97 

upcrior Coun of hanc.cn' al \taunton. I\·1icrofiln1 Reel #94. p. l ii. 540. 13 Apnl 1807. Chancel")' 
l)islri t ~t~iunton. Augu t ounl)'. Virginia 5ljl~ Library 
B0)1fl 1011, t . 5( 2-3, 16-17]. In the .., a1ne depo,1 l1on..., Shepherd 1, quoted a, complaining that he , .. a~ 
np11rel1cnsive of legal C) .., ts and al!\O of the 111-,vill of .. ,l1c people· 18]~ that it ,, a5 contrary to 
Bo)'dston' . "rcligiou profc io11'' [he \\J, <l 11etI1o<l1~t) to 1e~1 t the la,v [2]: and that BO)'dston lot 
hi land througl1 l1is o,vn negligence in not bu}'ing out the Bro,vning h 1r, I 2-3 J. Bo) d\ton t1ad 
,,isitcd the heirs on tl1c Ea tcn1 hore but repc>nc<ll)' rctun1eJ \a)'ing .. he <lad not choo e to purcha"e 
land ,,,11ich ,va hi o,v,1:· 16-17]. 

nd o upplics a a1111Jlc of litigation re ords of other landholders in tl1c di puted "ur,1e1, that 111ay 

ti II be found in lo al ourt . 
r:or cxar11plc, HI-', ff. 76. 11 -. 124. 136. 

cc }JI-', f. I -, lark' no1ebook, for hi ' Uf\' C)' of in1prc>,1emcnts, bu 1cal1}' the l!.Xtcnt of 
ultivatcd a reag~ in ea h tr, t but al o in luding soI11e note" on d,vell1ng and hou c .. . Tl1e 

notebook cover 16 of the.: _ 7 urve)' .. , including _ 1 farn1 unit ' . Although the re c)rd for the 
r ·n1nini11e 11 ..,un1ey is r11i. ing fron1 t}1c archi\'C, local cultivaled acreage for each of the 27 
survc}'. is gi,,cn i11 f. 115[ 1-l and ll1crc ,,,ere probabl)' a ... 111an)' a~ 300 unit~ in all. 1\bout 30 
per c,11 of the lotal , crcagc ,va ... rntt:d a "i11,provcd·'. (The Old Berke le)' Count)' propcrt1c: t1a(i 
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estimate seems to have been exaggerated. Perhaps no more than £40,000 to 
£50,000 may have been realized in the final reckoning of gross receipts. 100 

The actual returns to the Hite family and partners were of course 
affected by expenses of litigation and collection that mounted over the 
years. As of 1786, these expenses totalled more than £2500 and the heaviest 
outlays were yet to come. In 1797 they calculated that most of the £7,000 in 
rents and profits recovered from the Fairfax estate had gone for legal an 
other expenses of the case. Costs to the Hites extended to such 
miscellaneous items as a month's board bill for a stubborn litigant 
committed to jail. Litigation and collection costs that continued for another 
ten years or more probably amounted to several thousand pounds. Of the 
net proceeds the Hite family took a 55 percent share and the other partners 
15 percent each, minus for the McKay family the amounts paid to keep 
their South River lands and also minus McKay payments to the partnership 
of rents and profits of other properties in that survey was finally deter1nined 
in a decree of 1807 .101 

100 

10 l 

more than half their acreage under cultivation according to the survey.) An initial award by the 
court-appointed commission for rents and profits, presumably using Clark's figures of improved 
acreage as the basis for calculations made, totalled £14,000 after deductions for improvements. It 
was reduced to £7,000 to meet objections by lawyers for the Proprietary; CHP, f. 76. As Hite' s 
agent Clark \.vould probably not have been inclined to overestimate the value of improvements. 
Thus. instead of getting the £10,000 foreseen in 177 I for properties in the Narrow Passage survey, 
they showed receipts of £6691 as the return in an accounting of 1802. The total gross return 
estimated includes about £36.000 in land sales, an unknown amount for the value of land retained, 
and rents and profits due from Fairfax before and holders after 1786 of another approximately 
£12,000 net. 
If the Hite family took their 55 percent of the company's net returns, they would eventually have 
received about £20,000. The cash flow from sales, rents, etc. in the early 1790 was probably 
useful in paying the bills for the Belle Grove man ion being built by Isaac Hite. jr. at the time 
(assessed at $7,500 in 1815 and since 1964 a National Trust for Historic Preservation property). 
See National Trust for Historic Preservation. Belle Grove (Washington, D.C.: The Preservation 
Press. 1981 ), 8. The 55 percent share of the Hite family was the result of long litigation with the 
other partners. CHP. f. 76, gives an account of this litigation in a brief presented by Jonathan Clark 
in 1805. CH P. f. IO 1, provides the Hite rationale as follows: from the total 140,000 acres granted 
by the Council, Hite had surveyed and patented 47 .287 acres. Titles in this acreage were not 
contested by Lord Fairfax, they having been confirmed by patents. Hite had then made the 27 
surveys in dispute covering 38,686acres as enabled by the l 00,000 acre grant. Of this total 21 
survey covering 15.365 acres were said to be part of Joist Hite 's ''separate claim". The remaining 
six surveys. all in Shenandoah County and totalling 23.321 acres. the Hite family recognized as 
partnership land under the I 00.000 acre grant. The Hites summed up their claims to a total of 
62,643 acres as follows ( CH P. f. IO I) 

Order in council 
Entitled through settlement of families 

(40 in Hite family claim, 54 in partners) 
Surveys made and land patented 
Survey made and in dispute 

21 surveys in Hite family claim 
6 surveys in partners' claim 
overlapping survey 

Total surveyed and claimed 

140,000 acres 

94,000 ,. 
47,278 " 

15,365 " 
23,321 ,, 

3,300 " 
89 264 " 

' 
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La11dholder resil tance to exp1·opriation wa • active per5istent, and 
'"' Ce111i11gl)' rea 011able enough to exact an additional cost of the Hite in 
public opi11io11. The litigation became know11 far and wide a proce 
er,1er· .. ~ agent for the Hite , a11d heriff5 ranged up and down the Lower 

,1lley i11 pur~uit of tl1eir quarry. Jo11athan Clark referred rather ourly to 
··tt1e twe11ty- even ~urvey o well-known throughout thi Valley." 1c> 2 In 

0111e c,1 e .. tl1e Hite 1noved to enforce court order in their favor by having 
a la11dl1older jailed or hi. property eized. In othe1·s they imply threatened 
u i ng corn mi ~io11 L. o t~ 1~ebellion to intimidate recalcitrant lo er into 
ct1n,1eyir1g tl1eir title. a11d yielding po ·es ion. 1<)

3 A major event was the 
auctioni11g of 28 propertie~ in the 7 000 ( or 11,000) acre South Rive1- tract 
in 1797.a< 4 

The co. t to the Hite. in local opinion wa probably lea t in Frederick 
Cot111ty .. tl1e fa1nily' main center in the Valley. Here only ix of the 
di puted su1· e1. were 111ade a11d no ub tantial lo e were recorded. In 
Berkeley and Jeffe1· on cou11ties a doze11 law uit how up in the record 
and landl1olders i11 several survey were litigating over title into the 1800 . 
But Hite 1~a111ily or partne1· hip tie we1·e not extensive there. Althot1gh Joi t 

Hite· on Jacob wa • pro1ninent in Berkeley County affairs for a time, in 
1775 l1e left the area fo1· outh Carolina after lo ing out in everal political 
and bu. inc~" di ~putc~ with other local leader~ . Shenandoah County with it 
11un1e1·ou n1,1ll holder~ in big urveys~ 1nany of whom depended upon 
co11ditional or 01·al agree1nent with the McKay partner that were 
di,a\'O\ ed b)' the others, wa the harde. t l1it and doubtle. the mo t 

a11tago11iled b11 the litigation. ,c,5 

102 

10 

Tot,:11 \\1 i1111i11 g~ of the Brow11ing hei1·~ and Abraham Shepherd fro1n their 

II P, f. 7 6(?.64] \ee for e ·an1ple: of rc,1 ,tancc ff. 9 ~ i 95-97. I 04-08. 128. 131. 133. 134. 116. 
143. 
J\ • i11 the a e of tl1c 1arrc \\' Passage holclcr, on tl1e henandoal1 1 • orth f'ork ,vho ,vere later 11. ted 

'-' 

as n1ak i ng pa)1n1ent.., co thl; I Ii t~ I or their pr<>pcrt1c,: CH P, ff. 97, I 04. I 16a. Evident])' attaL hn1ent \ 
,, ere served after \\' )'the i~ ucd hi 0111nibu, decree; then. \vhen lo 1ng holder" failed to cor11pl)' 
(nnd r)re un1abl)' lid not appeal . lhC)' ,verc ·en1cd \\'ith co1111n1,,1on of rcbcll1on \ce CH P, f. 
IO ~[90_ ), 9 0 tober 1790 and f. l 04[ 26 ), _ October 1790. 
1o t oi the lan(l th~rc ,va held b)' cl1c ~vi Ka)' l1eir an(i other. to ,vhon1 lcKa)' had originall)' 
ol l or di tributc<l it. l ~hC}' ,vcre con tt1t.:·d tl1c option of bu)1ing it back. 

10- ·1 he l1itc fa111il)1 and ll1c other partner }1ad different lc,1cl '"' of in,1olver11ent in the \Cttling of the 
tl1rcc region and tt1i . a ount in part for lht extent of litigation over the \e\craJ part of the 
. un'C}' . \\' here tl1c I lite t1acJ Ll1cir 111ain ian1il)' enter, in Frederick. and Hit~ had large hlo ks of 
land under l1i pcr.,c>nal ontrol. there ,va • gOl)d ovcr.·igl1t of the procls <>f ~ettler11cnt Shenandoah 
Counl)' ..., ufft:rcd fron1 the fact that n1ost of the Jan<l tl1cre ,va~ in tht: partner ' nan1e and the partner 
,vho ncttd to di tribute . 0111\.' of tl1c la11d ,,,a later di ,o,vr1ed b\1 the ,other . As noted. ettlcrs in 
licrkelc}1 and Jeff er on ou11tic " predated the Hite" in n1nn)' place,. tl1t:n relied on Fairf a. to upply 
title t tl1eir holding .. , and ,vcre n1clderatcl)' effective in rc.:-i:ting c ·propriation. 
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20-year campaign for the Terrapin Neck properties can be roughly 
approximated by projecting from figures given for other properties in Old 
Berkeley county as to the price of land going rentals, allowances for 
improvements, etc. 106 The gross return in land, improvements (cultivated 
acreage, buildings, etc.) and rents and profits assessed against the holders 
could have totaled as much as £3500, or about $10,000. 107 The Browning 
heirs took most of their winnings in cash through sales to Shepherd and 
others. 

Shepherd had his one-sixth of the recovery, a possible 200 acres (about 
$1,000) plus his share in the rents and profits, perhaps another $600. On the 
other hand, his legal expenses could have taken a substantial part of the 
cash return. In addition Boydston could have transferred other real property 
as well as personal property such as slave and livestock to family members 
and made himself judgment proof to the extent possible. 108 Hence 
Shepherd's recovery could have remained partly uncollectible. As to the 
properties, in 1803 Shepherd purchased 400 acres, described as what the 
Swearingens conveyed to the Brownings in 1792, paying $1800 for this 
land. At some point, perhaps as his share of the recovery, he acquired 
Boydston's home place and he may have purchased the additional 168 
acres that Boydston had bought or optioned from the Medcalfs, making his 
total holdings on the Neck some 750 acres. 109 

106 Case papers, Collett v. McCormick (Superior Court of Chancery at Staunton, 1801-1813; Augusta 
County, Microfilm Reel 93 [89-124 ], Virginia State Library). 

107 A parallel et of cases on profits due the Brownings from the Neck holders since 1786 had been 
under way while the ejectment proceedings and appeals were grinding through the courts. A 
Chancery Court Commission appointed 27 September 1794 reported on amounts due and two years 
later an attachment for contempt issued against the holders to force them to pay under a court 
order. During 1797-99, the Chancery Court is ued a series of rulings on amounts owed plus costs 
to be charged to the defendants. See ibid. Microfilm Reel 94[ 69-70] for final decree in Browning v. 
S\vearingen, I April 1803; Swearingen. ff. 7. 8, 10, 12. An incomplete total shows £819 plus costs, 
or about $2500. Of this the Swearingen heirs were to pay £391 and the other holders £428. Overall, 
for the years 1786-98, total rents and profits could have reached as much as £ 1200, the bulk 
probably to be paid by Boydston and the Swearingen heirs. 

108 Thomas Boydston may have transferred property to his brother Benjamin, including a 24-acre tract 
in the adjoining patent downstream from Terrapin Neck. C.M. Shepherd purchased this land from 
Boydston' s widow, 12 November 1833 (Jefferson County Deed Book I 9: 187). Thomas Boydston 
also gave Benjamin a number of slave . See Benjamin's deed (Deed Book : 115-116, I February 
1804 and . 12 September 1818). and will (Will Book 5: 47-49, 19 November 1820, probated 
22 August 1825) manumitting a total of 37 slaves . Twenty-five of these, named individually in the 
1818 deed. were described as ·'sundry negro slaves and their descendants lately the property of my 
brother Thomas Boydston .. . whose \vish it \Vas to manumit" them. The slaves must have been 
transferred prior to 1804, not being mentioned in Thomas Boydston's will of that date; Will Book 

109 
1:608-10, probated 11 September 1810. 
That the Browning heirs did not at once settle on land they eventually occupied in the Medcalf 
grant is suggested by the fact that they were still employing a Shepherd as their agent in 1824; 
Jefferson County Deed Book : 
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l1e1)t1erd \Va quoted in one of the Boyd ton case depo "' ition a 
be111oa11i11g ·~tl1e e erlasti11g ill-,vill of the<;e people'' that he was bound to 
incur tl1rougl1 hi part in the litigation. Other depositions sugge t that he felt 
loc,11 opi11io11 que tioned his r·ole i11 the expropriation of tl1e Terrapin Neck 
propertie . 1 1<' The Boyd ton .. of cour,se conti11ued to harbor resentment. 
The)' 1011g 1·efu ed to concede the lo . of their Neck propertie and placed 
tl1e bla1ne 011 Shepl1erd for l1aving ou~ ted the1n frorn pos e sion. 1 1 1 

Conclusion 
ln their litigatio11 witl1 the Proprietary the Hite owed mt1ch to the 

outco111e of the revolutionary war. Even under the General Court' decree 
of 1769 ordering con\1eyance to the plaintiffs, they would have had slim 
IJicking a11d no rnore than a handftil of settler would have been 
exp1·()JJriated, if only because the Cot1rt' Commis ion ot· 1770 found Hite 
had \t1ld 1nt1ch of the land in dispute. 111 the light of the Commi ion' 
fir1di11g\ the biggest gain realizable by the partnership would have been at 
the ex1Jense of the Mckay partner on the South Fork of the Shenandoah 
\\1l1ere no Faitfax gra11t had been n1ade. The Hite survey of Terrapin Neck 
\>lould probably ha\ e been ruled out by the Cot1rt a pa t the Council 
de,1dli11e. The Browni11g .. , excluded in any ca e as never having entered the 
lancl , ould l1a e needed to ~ ue tl1e Hite on Joist Hite's bond guaranteeing 
title to Terrapi11 ·eek'~ 1200 aci·e . 

'The oun of· Appeal deci\ion opened the doo1· wider to expropriation of 
111,tn)' holdet·\ but " 'al by no 1nean\ conclu\ive given the many weaknes<;e 
in the Hite\ ' "ta11ding in a court of equity that is 11u1nerou~ indication of 
1·raL1d ,ind 111j .. l tate111e11t LJ revealed i11 the e,11·Iier proceeding . However~ the 
balance of JJO\\1er h,1d '"' hifted bet\ een the two -- idel . A<., the Proprietary 
decli11ed f'ro111 bei11g a bene\1olent p1·otector \Vith the legal gun needed to 
\\1ith'- ta11d tl1e Hi tel.) ,111d other predators and became a poo1·l)' def~ended, 
,:1lien-0~111cd target i11 tl1e po~t-Re\'Olution era, the ettler faced the new 

l1alle11ge. of t}1e 17 0\ a~ indi,,idual\ or in 1nall group and had none of 
tl1e re ourceL th )' for111erl)' relied upo11. The Hite~ a omewhat n1arginal 
gr·oup before the Re,1olutior1 a \~.rell ,l being open to charge .. of fraud an 
o,,er1· a l1i11g, \\1e1·e co1nparably 111uch '"' trengthe11ed. They now had the 

I I 0 cc !Joytl. t<Jll~ ff. 1.5 . 
• 

1 1 1 111c 130)'dston \\'ill ci ted above note IO . c,xprc ~st:d lhe fa ,11il)1 ' deep ,'.'\en e of grievance. ·rhorna, 
referred lo hi for111cr l1olding .. a having been ·•,vi kedly, dcceJJtively. an fuJl)1 a11d frau dulent ly 
,, rc~ted fro111 111c b)' 1-\ brahan1 111,;pherlr · a11d ~till rcfu~ed t onccde the lo a fi11al. Bcnjan1in 
u~~d i111ilar langtiagc in t1i .., ,viii of 1 .... 0. 
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advantage in organization and financial resources, were aided by able 
lawyers with not too many scruples about the facts, and were ready to 
pursue every argument and appeal to wear down the landholder defendants. 

The Hites' ample resources were especially important given the 
somewhat haphazard processes of the new Commonwealth judiciary and 
the complexities of the matter. The colonial judicial system had not been 
geared to handle the deluge of claims, counterclaims, and appeals that later 
were to take a multitude of Hite v. Fai,fax cases back and forth through the 
courts over many years. Prudently, the General Court had avoided this 
outcome. Although plunging ahead into a sea of litigation, the courts of the 
new Commonwealth were scarcely better prepared than their colonial 
predecessors to deal with the free-for-all let loose by the Court of Appeals 
decision of May 1786. Given that they were lacking the basic apparatus 
needed to administer justice with due process in some complex and 
extensive business, it is not surprising that the Terrapin Neck holders failed 
to get a hearing of their claims and became the victims of judicial 
expropriation. Never having been brought in as parties (except for Colonel 
Swearingen) because of the incompetence of court or local officials, the 
holders later found the courts resistant to reversing their decisions on appeal 
and were trapped in a procedural maze. Hence results that would have been 
highly unlikely under the aegis of the colonial establishment and the 
Proprietary materialized following the Appeals Court decision of 1786 and 
the errors became ''riveted'' over time. 

The local people at the 1805-06 meetings held to take depositions in the 
Boydston v. Shepherd case were perplexed by the fate of the Terrapin Neck 
landholders in their battle through the courts ove1· the previous twenty years 
is not surprising. It was hard for them to understand how the system had 
changed and why the holders had lost their land. In fact, what it took to 
produce this outcome was no less than a legal process gone out of control in 
the aftennath of the Revolutionary war, the dissolution of the Proprietary, 
and the ''reinvention'' of the judiciary under the Commonwealth. The 
holders had simply fallen into the official machinery in the turbulence and 
the scramble for Fairfax assets that ensued. 
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Fragments of a Diary of Shepherdstown 
Events During the War of 1861-5 

Contributed by D. C. Gallaher 

Sl1e1;l1e1·clstoii111 Registe,·, April 23 I 925 

83 

Ec/it(;1·'.fi Fo111 c11·cl ,_ P1·ofe.'iso1· Cec·il D. E/J)1 b,,.011g/1t tl-1ese 1·ei,eali11g dial)' 
e.\·t1·c1c·t.\'. co11t1·ihltted [J_,, Galll1l1e1- to H. L. Sn)'Cle,·'s r1e1i1SJJape1·, to the 

edito1· s c1tte11tio11. Tl1ei1· c·o11teI1ts it1ill cli\JLllge \.v/1_)' tl1e edito,· dee111s t/1e1n of· 

s11IJ~·tc111tic1l acc1cle111ic· c111cl l1i.~t(J1·ic·al i111po,,.ta11c·e. Their JJ1·evioL.l 5' c1vailabilif}1 

i11 c1 clec·c1cle~'l-<Jlcl i~·s£1e of tl1e Sl1eJJl1e1·dsto}i'11 Registe,A liad li,nited their 

l1cc·e.\ s i /;iii 0 to c·o1zte1111Jo1-c11·ie ~·- It is u11fo1·t1,t11ate tl1at 111a11}· 11a1nes lt'e re 

cleletecl j,·0111 tlze ac·coi111t. Tl1e i1a!I.1e o.f t/1e t1·a1zsc·ribed 111c111it .. ~c1·ipt vi1oi,ld 
/1 tr ,, e /Jee 11 e ,;e ,z g ,·e c, te ,,. l1c1tl t/1 e 11 ct 1tze .c; bee 11 ,,.e tcz i11 eel. Ne i'e ,·t /1 e I e .').~, 

,. ? ea1·c·l1e1·.c; 11111J·t /Je g1·c1tefi1l to S11;·de,-'s co11tinui11g i11terest i,1 a11d 

,,·e11 .fi iti, ·it.,, l<J Sl1e1;l1e1·clstolt111 l1isto,-.,· a1·1d /1.is it1illi11g11eJ1 S t(J 1·i,1n 11za1z)' 

\1l1l11c1/Jle l1i\to1·ic:c1l a,·ticleJ· i11 l1i.c; JJGJJe1·. 

A111e1·ic·c111 Ci\ ii ,i1c11· /1i .. sto,,.ia11J· /1c1i'e i11c1·ea .. \·i11gl_y co11c·entr·ated 011 tlze 

l1cJ111ef1·rJ111 i11 tl1ei1· e.tJJl01·cltio11s of t/1e co11Jlict i11 c111 atte111pt to 1·eacf1 

/J ?) rJ11tl tl1e jc1111ilit11· 111ilitc11:,1 c1spec·t.'l~ of tl1e ei'e11t. A fe\,.,. tt'o11l1ivl1ile it'ork.c; 

ci/J{Jltl 1l1e i1111Jc1c,·t of t/1e co,{flict llJJ011 l'i\1i/ic111 po/Julc1tio11 .'i hc1i1e 1·ec--er1tl) 

c1JJJJec11·ecl. /;111 111i1c·/1 i, (J1·k 1·e111c1i115· i111c/011e. A pl1rtic1/ expla11atio11 ./ 01· tl1e 

c1lJ .. t.;e11ce o .. f 1·e~·ec11·l·l1 c1/;rJ11t 1/1e cii ii cI.\'/Jects o .. t· t/1e Ci11il Wai· i .s· t/1e 

1·ec11 1i1·e111e111 (Jj clifjic--ltlt ,·e ec,,·c/1 i11 o!JscL11·e. i\·iclel)· disJJe1·secl soLtrces .fa,· a 

s.}111/1e i .. c1/Jo11l (;1·{/i11c11:,, pefJJJle i,1 ct cles·tc1bili:ecl ti111e. Hist(J1·ia11s 111L1.~t 

111cJ,, t:--1 /Je.)1011cl t/1e ge11e,·a/.\·. t/1e o/J11ioi1 1os\· 111ilitc1,,._, c·c1111pc1i .. rs11s, a11d tl1e 

/JOI itic·c1 I leacle ,·.) to cle,,eloJJ c111_)' o ,·ig i11c1 I ii101·k c1!JcJ11 t t/1f5· cleft 11 i11 (.r; do111e.s·tic.: 

e, e,11. 01I,·cc~., like t/1i .. s· ta11tc1/i7i11g ft·c1g111e111 e11c1/;/e .s·c·l10/a1·.s· to JJ/i11r1/J tl1e 

cl e /JI /1 .~ <JJ tl1e \\·a,·, ... ,.. eff ec· t (J11 c1 ll acti,,e c111cl JJGJ".~ i \ e JJCI ,·t i<:i/JC111t.s·. 

E, e11 \\ it/1 tl1e .. elec·ti\ e 11a111e fJ111issifJ11s, tl1e tlial"\' 1·e\Jec1/s t/1e l-t c11·ti1ne 
• 

te11 .~if;11L\, fJj l1e1Jl1e1·ll\t<J\111. Tl1e L')/zeJJl1e1·tlsto,\;1ze1·J· ,,;/10 \\le,·e lo_}1c1/ to tl1e 

11i<J 11, 1/10.~e \1J/1fJ ,1 e,·e 11{Jf c111tl t/1e OJJ/JfJ1·t111zi stic· c·/1c111zeleo 11 .~ ii)/1cJ 

f,·eq 11 e 11 t l .) , c, c i I I c, tecl f o ,. t e 111JJ(J 1·c1/ JJe 1·.s,011c1l c1 c/\;c111 ta .. 's e e 111e ,-g e. M.111a t 

tli~·,·1,pti, e \\ c11· 111ec111"-" to a co1111111~111ity c111cl its i11l1c1/Jitc111t /;eco111es I110,·e 

1/1a11 a11 cibsr,·act ,i,e.~.\ ... Tl1e \\ 1·ite1·' s tJb11io11.~ JJl1rti c111 ,·ehel \1ie\i1s c111d 

i11te1·1J1· 1,c1tio11 of· e, eI1t~~ c:0/01· t/1e 11l11·1·c1ti\,e. /Jttt 1l1e e JJ1·ejL1clice .. i;; c1/.~o 

a co11111 Jo,· 1/1 a1,1l101·' e .. \·1e11clec/ \ igo,·01,.s JJe1·ceJJtio11 . Tl1<1 11zc111., effec·t~') of 

111ilita1·) , e11t ,. 1,JJ011 1l1e JJOJJ1,lc1tio11. t/1r;t1 1 /1 JJe1\~·011l1/i ,ecl, /Jec·o111e q11ite 
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vivid and memorable. 

Note: The writer some time since was shown portions of a diary kept by 
a then, but now long since departed, citizen of Shepherdstown, the major 
portions of which had been lost. Incidentally it showed also an accurate 
account of every change of the weather. These fragments were, many of 
them, tom and indistinct, and it was a patient labor to give them intelligibly 
but in the main correctly. The writer of the diary, as may be plainly seen, 
was a warm sympathizer of the Southern Confederacy, though I hardly 
think he set down anything in malice, but gave the cold and now almost 
unbelievable facts. He speaks sometimes of the ''Yankees'' and ''Rebels," so 
what he set down should be viewed from the standpoint of those unhappy, 
bitter days, and not from the present day of amenity, forgiveness and a 
reunited country. Here follow portions of the diary with dates, etc. 

Sunday, May 25, 1862. In the great stampede from Winchester the 
Yankee troops left everything behind them and made for the Potomac here 
and elsewhere. ''Stonewall'' Jackson was afte1· them. Captain Kerl left 
Wade's Depot and Captain John Harner left Kearneysville with their 
companies, all passing through the town to the north side of the Potomac, 
and many of the Union citizens of the town also fled for Maryland. (I omit 
their names, although he named many of these refugees.) 

Monday, May 26, 1862. Sharpsburg rowdies and refugee Virginians 
brought a cannon to the Maryland river bank and made threats to fire 
across, but did not. 

May 27. Today all the stores in Sharpsburg were by the military kept 
closed and the next day some boys from our town crossed over the river 
and came back with the cannon. Captain John Hamer, who had fled across 
the river with his soldiers, appeared on the north river bank and demanded 
the cannon be returned, but it had already been sent to Winchester and he 
was told that if he would ''apply to Colonel Ashby he might at least see the 
cannon.'' 

May 30th. Great cannonading at Harper's Ferry. 

May 31st. The Confederates fell back from Martinsburg and Harper's 
Ferry and on the same day some three hundred Yankees passed through the 
town with a great many empty wagons. (He then gives a very long list of 
prominent Union men of the town, which I here omit.) 

September 9th. Thousands of Confederates are marching through the 
town all day and night and across into Maryland. 
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.,cptember 14th. Battle at Boon\ boro. 

• eptember 17th. Battle at harp~burg. (So1netime called Antietam.) 

eptember 20th. Battle at Boteler' Ford, near town, where the 
) ' ankeeL were driven back aero~~ the river with bloody laughter and many 
drive11 over the cliff~ alo11g the ri er and many drowned in their hasty 
retreat. Their dead lay thick on the ides and top of the cliff' . 

eptember 25th. The Yankee cro. sed the river and captured E. W. 
Lee~ and on the 27th tl1ey came over again and took all of Selby' hay and 
we11t 011 ttp the Martinsburg road to M. Billmyer but were forced to retreat 
back aero\ the river to Maryland. 

October 2nd. Yankee cro ed the river again, some twelve thot1sand 
cavalry, but lef't in great ha te. with lo of men and horses in the fight here 
in town. 

October 16th. About twe11ty thou and Yankee cro ed the river and 
\\1ent up tl1e 1nithfield pike a11d with heavy lo had to make quick 1·etreat 
f'ro111 Jack on .. .. f or·ce . 

October 19th. ' tonewall'' Jack on bt1rned the railroad hop in 
1arti11 burg and to1·e tip the railroad track . 

October 24th. Red1nond Burke, a famou Confederate cout wa today 
hot and killed before day at hi home l1ere and his two on and Lapold 

a11d Hip\ley and one other man were captured. Sarne negroe had piloted 
the Yankee oldier \.\1ith two white citizen along (naming them) at their 
l1ead. On the . (1111e d,1)' in large nt1mber they broke into private hou e and 
plundered tl1e1n and took ~orne citizen '\ pri oner , Dan Rentch among them~ 
\ 110 wrot a note back ~aying that H. K d Dougla • had al o been captu1·ed 
a11d tl-1at he Rentch, a11d other would be ent to pri on at ome fort and 
a111ong tl1e1n \\1ould be Captain Bt1rke' men. 

December 26th. Tl1e 12th Penn~ylvania Cavalry - the ''Bull Run 
Ra 'er ... cro ed o,1er tl1e ri er f'ord into to~1n and the ret'ugee all came 
back t10111e fro111 1aryl,tnd \\1ith fire in their eye and revenge f~or Mort 

ookt1 '~ blood, \\1ho l1ad been l1ot by Captain Burke' men_ and declaring 
that e\1 f)' OL1tt1en1 a11 • hou e hould be burned down, etc. 

Janua11' 12th, 1863. Captain Burke s hou e was ~earched for Rebel 
b)1 tl1e Yar1kee", piloted b)' Bill olb rt~ a Union r11an. (He then give a Ii t 
of \,,11at l1e c(1ll "' Torie , de\erter . refugee'> .. bot1nt juinper and con. cript. 
fro111 the to\ 11. 

Januar .. ' 16th. aptain Ja111e "' Glenn vla ~ arre ted b)' the Yankeel , \\1ho 
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then robbed his home, stealing all of the plate, watches, jewelry, etc., of his 
wife. A military force took from the mill of Byers and Harris twenty-one 
barrels of flour and all of the meat in Byer's smoke-house. Dan Rentch is 
now out of prison and free from arrest and is sending wheat to Georgetown 
and Billmyer is doing the same, and Rentch and Stonebreaker are sending 
wagons with tobacco to Baltimore. Rentch says that Rebo Staley is in 
Baltimore. Michael Cookus gathered up a wagonload of cartridges left by 
the army in September, 1862, after the fight on the river cliffs, and sold 
them in Sharpsburg. 

January 6th, 1864. Captain Corbin Blackford was captured and shot by 
''Jessie Scouts," who are Yankees who wear Confederate uniforms to 
deceive, in Newtown, near Winchester. They failed to relieve him of his 
arms and left him in charge of a guard and while alone with him he shot the 
guard through the body and then started to run away, but the guard shot him 
through the heart, when he fell dead. The wounded guard died on his way 
to a hospital in Winchester. George Byers, Sr., has discharged from his 
school all children who are not loyal to the Union side. 

January 14th. A discharge by order of the military of various clerks in 
the stores, they not being ''loyal.'' From Baker's store Jim Lane Towner and 
C. Huffman; from Cronise's store Daniel Hill; from Keameysville M. 
Stanley and G. Hinkle. 

January 19th, 1864. Dan Hill, Dan Rentch and Jim Lane Towner are 
arrested and taken to Martinsburg, and all later released and returned home, 
and on the 27th J. L. Towner is again arrested by the military and again 
taken to Martinsburg. 

Feb. 10th, 5 P.M. The town is again infested with Yankees, who 
picketed the river and streets for the night. All the stores were ordered to be 
closed and not to be opened until allowed by military orders. Reported that 
J. L. Towner had been sent through the lines south. 

January 29th. Some of Captain Kearney's Yankee camp came to town 
and went to the ''Baltimore Store," where Mr. Woody refused to accept 
Confederate money offered him by the Yankees. They then helped 
themselves, taking what they wanted, and went to Cronise's store and 
compelled him to ace[ e ]pt their Confederate money. 

January 31st. James L. Towner under a strong guard was returned to 
town to get his clothes and then taken back to the fort at Baltimore. 
Snowden & Company are taking their goods to Baltimore and Cronise took 
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l1iL t harp~bt1rg. Two companie~ of Y a11kee cavalry pa ed through and 
on to artin burg and the Rebel are aid to be near that town. u 

February 6th. Other cavalry force pa ed through town going to 
artin bu1·g. 

Februar 10th. The Yankee topped Jame Adam from carrying the 
111ail and pa. engers to and from Kearney ville. A Confederate force on a 
raid. ··Mosby· men ,\ topped the up train at a point between Duffield and 
Keame) \ \ ille at night by aid of a red lantern and entering the car placed a 
guru·d ove1· the engi11eer and firernan and took whatever thing they wanted. 
Fro1n one good Union man they took $1 200.00 in money and from other 
U11io11 1ne11 they took maller amount , and nothing from female 
pa~ .~enger\, who1n they treated with re pect. one now but Union men can 
tr·a\tel a11d the military compelled Mr . Jewett to prove her loyalty before 
"h could tra,,el to Baltirnore to remain. A black mith, Andrew O------­
\\' ~l ref't1 ed tra\'el to Baltimore to buy ome plow point , iron etc. becau e 
he c uld 11ot prove hi~ loyalt)' by John Boroff. 

Februar~ 15th. The Lutheran clergyn1an fron1 Winche ter wa arrested 
vlith t\ o other n1en a11d taken to Harper Ferry becau e they were driving 
,1l011g without pa e fron1 the military and were charged with flanking the 
picket~. and for that g1·eat off .. en e they were arreL ted, but finally relea ed. A 

nion rnan of thi ~ town had een them and infor1ned upon the e gentlemen. 

arch 24th. C. Baker brought hi tore good back to town from 
aryla11d. 

'larch 26th. Captain Richie left with hiL company of Yankee. and, 
aptain John. on take hi place. William Marmaduke la t week moved 

back to irginia fro1n aryla11d a11d while on hi way Jo iah Baker handed 
hi111 a letter with reqL1e t to deli er it to Captain Richie. Upon opening it 
ll1e aptai11 ~aid to r. Mam1aduke. ·~Thi letter tell me you have two 
bar·rel "' of \ hiL key in our wago11. •• But upon exa1nination only a little 
\Vh1,k.e for tl1e , aggo11er wa\ found. 

pril Stl1. 01netl1ing 11e\\1 ! Three hundred black Yankee oldier come 
t tO\\l Jl a11d ome £lf\.: qt1artered in tl1e Ji1n Lane Tow11er tore roo1n where 
th ' ar i11 co111111a11d of olonel Perkin . Other~ with white kin and black .,, 

)1eart t ok Da11 Re11tcl1 parlor for headquarter~. The e 11egroe were 
hailed \\1ith 111t1ch jo)' by ~ome of ot1r lO)'al citizen\ and ome fi\e or \ix 
n gro oldi r~ \\'ere i11vited to break.f a\t with herb Mr . C-----. 

'-' 

pril 7th. Th bl,1ck a11kee left hurrie<ll11 for Harper' Ferry for the 
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river was up and they could not get back into Maryland and the Rebels 
were reported to be coming. 

April 9th. Twenty-six negro soldiers and a white officer came to town 
and quartered in Mohler' s store. 

April 12th. Twenty-four black Yankees and a white officer passed 
through, going to Martinsburg. 

April 20th. Pickets at Smith's shop on the railroad shot Alex Lemon, 
returning from a visit to Clarke county. He received three wounds, in the 
hand, leg and bowels, and the next day died. He was killed without 

• warning. 

April 25th. Some Rebel soldiers came in and went to C. Baker and 
demanded the key to his store, saying they wanted some goods, and took 
about $100.00 worth. On the same day, Mr. H. L----- cut down in part the 
fence made by some citizens around the graves of Rebel soldiers, buried 
inside of Jacob Line's field, adjoining the Methodist graveyard. The next 
day out of shame he put the fence back. 

April 28th. Some ten or twelve Yankees came down from Martinsburg 
and arrested Virginia, daughter of Samuel Brooke, upon the charge of being 
a mail carrier through the lines. She was arrested upon info1·1nation of ----­
-----, a Union man and info1·1ner. 

May 4th. Some ten or twelve Yankees disguised in Rebel uniforms 
entered the store of William Cronise on the Maryland shore, placed guards 
over it helped themselves and left. 

May 30th. Andrew Leopold's body, the Confederate scout, was 
brought from Baltimore, where he had been hung on the 24th at 5 a.m. His 
funeral was large, not less than 400 in attendance, in spite of the objection 
and threats of the Union men of the town, all of whom said they would 
back their leader, Mr. ----- in whatever he would order done. So they sent a 
man (naming him) to the graveyard to inform those in attendance that they 
had better go home and that the corpse would not be allowed to come 
across the river, but it was finally brought across and buried with the 
Confederate flag on the coffin. Some of the union citizens gathered in a 
group opposite Entler' s Hotel as the funeral passed up the street and made 
loud threats that those in the procession would be sent to prison, etc., etc., 
''for this day's work.'' The horse and hearse were taken from the owner by 
these Union men. 

July 3rd. The Yankee army retreated from Martinsburg through town 
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,1r1d ac1·0 ., tl1e river ,tnd 0111e of· the n1ercha11t and Union men (naming 
tl1e111) (Ja ked tip and cro ed with the army to Maryla11d. 

Jul}' 4th. The Rebel in full fo1·ce pas~ed tl1rough town into Maryland, 
f""ord i 11 g tl1e 1·i \1e1· . 

. July lStl1. 0111e of~ the Unio111nen are returning fro1n Mru:y]and. 
Jul)1 18th. The refugee are fleeing back across the river, a the Rebel 

a1·e reported co111i11g. 

Jul .. 19th. ome of the Yankee l, t New York Cavalry burned down the 
l1ome~ of Alex R. Boteler a11d E. I. Lee, together with all of the outhou e 
a11d the Poto1nac river i picketed at all points by the Yankee . The Rebel 
are jn M,trtin&burg a11d reported to be coming here. 

July 26th. Ma11y Unio11 men again refugeeing to Maryland, and the 
Rebel u11der General Willia1n L. Jackson, Cavalry B1·igade co111e into 
tOWll. 

Jul .. 1 30th. Jack"ion'') comn1and are now occupying the woods at the 
\ est r1d of· tow11. About I p.m. 01ne Yankee cot1ts came acros the 1iver 
bttt left i11 ,1 great hurry, bei11g int'or1ned by Mr. ----- (naming him) that they 
\\1ere ir1 da11ger of capture. 

ugu t 4th. A corp1. of General Early' army cro sed the river and are 
110\ in Hager ~town. v.1hi le 01ne cro~ ed at William port. General 
lJ11boden ~ Brigade of' Confederate Cavalry are encamped in the we t end 
of t0\\1n. 

. ugu t 8tl1. The Rebel .. f~ll back to the railroad. Some three or four 
l1u11dred Yankee ca111e into town, but being W,lffied left in ha te. 

ugu t J -th. General A\1erl1ill' Yankee cavalry carne in having 
crossed tl1e ri\1er. 0111e of General Sheridan anny made a forced march 
j'ror11 Harp r .. Fen· here~ bt1t left i11 a hurry for Winche ter and were met 
b)' c11eral Earl. '. \\1l10 repul ed the1n with heavy lo ... , and dro\1e the1n back 
thr<)ugl1 our t \,, ,1 .. cro si11g tl1e 1·i,1er at Boteler" ford and at Knott' ford. 

ugu t 27th. kin11i h betwee11 l 0111e Rebel and Yankee through 
ot1r trcet a11d out on tl1e pike. the Rebel .. f'alling back to the r·ailroad. 

1\ugu ~t 28th. bout four thou ._ and Yankee cro ~ ed the river at 
Boteler· f'ord a11d e11t 011 t() Ct1arle\ TO\l/fl and bun1ed do,,..,n . on1e barn 
~t11d l1~t)' tac'k of the Butler Bro\ n .. a11d other . General Tolbert and taff 
ca111e to to, 11. but I f1 i11 great ha te \\1hen \.\1amed b ome Union 111en that 
th Reb I ,,,ere 11ear t111d 0111ing. 

0 tob r th. a111 1arti11, of harp\ht11·g, a.. hot de~1d by a Yankee 



90 The Magazine of the 

soldier. Martin was accused of horse stealing and robbing William Osborne 
in daylight. 

October 13th. The Rebels came in, commanded by Colonel Mosby, 
and near Kearneysville above Brown's shop they captured an express train 
and among others caught a Yankee paymaster with $150,000.00 in 
greenbacks! 

October 27th. This is election day for the new State government, and 
some men professing to be Southern actually voted, and among them were 
(naming them.) 

November 8th. Some men entered the house of John Snyder, who had 
a sick family, beat up the old man, shot his son Henry, who died from his 
wounds. From there they went to C. Reinhart's, at 10 p.m., demanded his 
money, and after he gave them his pocket book struck him over the head, 
cutting and beating him badly. These men wore masks and blew out the 
candles while pilfering and robbing the house. 

November 10th. The Confederate Major Harry Gilmore of the 
''Maryland Line'' and some of his command came in. They did not rob or 
molest anyone, but paid for some hats at the store. 

November 15th. Some of Mosby's command came in and captured a 
Yankee scout named Alexander and at Mike Coleman's house they found 
some Yankee horses and took them away. 

November 24th. A party of two hundred and fifty or three hundred 
Yankees passed through town on their way from Martinsburg to Harper's 
Ferry. Some of them went to Tom Butler's and there arrested John 
Keplinger and then to Henry Shepherd's and arrested and took him away. 
Some four hundred and fifty or five hundred Yankees passed through, 
going to Martinsburg. They said they were hunting Colonel Mosby and that 
if they found him in this town they would bum the whole town down. 

December 1st. Henry Shepherd released and returned home, but they 
still hold John Keplinger a prisoner. 

December 3rd. The Reverend Frary was robbed by ----- ----- and two 
other men out on the pike a half mile from town. 

December 6th. The river picketed all along and nobody allowed to 
cross. Some twenty or thirty Yankees arrested and took away John Grant 
and Joe Stonebreaker and all of Grant's things from his shop and some 
from Thompson and crossed the river, and also took off Ben Graves and all 
of his goods to Harper's Ferry. 
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December 11th. William, son of Mike Coleman~ blew him elf up 
pl,lj1 ir1g witl1 a bo1nb ,hell. He took it bet1ween hi knee to get the powder 
out whe11 it blew him to pieces and wou11ded everal other . 

December 13th. Jol1n Grant and Thomp. on are released. Three or four 
111e11 piloted by a boy went to B. Lt1cas' house at night and demanded 
~ntr,1nce~ and bei11g reft1 ed left, and then went to H. Shepherd' and there 
robb d Jol1n hepherd of 40.00 and his gold watch. John recognized ome 
of tl1e1n a11d ca111e to town a11d had the boy and one of the men arre ted and 
taken to 111ilitary l1eadquarter . 

December 16th. Stonebreaker relea ·ed and returned home. Graves till 
l1eld a pri, 011er. 

December 17th. M.1· . Al1hur' hou e burned down at midnight by the 
Y a11kee . oldie1·. . ome of the e oldier , went to the house of Lucy Hedge 
a black \\1on1an and den1a11ded supper\ who gave them the very be t he 
had. The)' then canied away all the au age and pt1dding etc. that she had 
i11 the hou e. al ' O e\ er,11 ha111 . They had already taken all of Mr . Arthur 
n1eat ,111d e\1ef)1thir1g el e they wanted. 

Decen1ber 18th. oldie1·~ t'rom Kearney ville arre ted Mr . Arthur and 
youI1g daugl1ter and a rnan narned Jarvi~ and took then1 all to Martin burg. 

December 21 t. ome oldier fron1 Charle - Town came over for tl1e 
purpo .. e of burning doVv'n Mr .. . Arthur, hot1~e, but found it had already 
bee11 burned do~1n. 

December 29th. T'A o Yankee wagon pa ed th1·ot1gh tow11 with <;ome 
of the Hoot·r 1·a111il)1 fro1n Charle .. Tov.,n, taking them a pri -- onerl to Fort 

cHe111· . 
Decen1ber 30th. \vagon with the re1nai11der of the good of the Hoff 

f~1111il , ,ind so111e \Vo111e11 a11d child1·en pa ed tl1rough on thei1· way to 
Pe1111 )'I ,,~1nia \\1l1e1·e tl1e.)' \ ere ent by the 1nilitary. 

Jan. 6th1 1865. Baker opened hi tore._ a did al '" o Chapline and Hill 
tl1ei1· tore" tip-t0\\'n. The t1ht1r family rettimed to town. 

Januar .. 1 l(lth. Jar11 P. Conle)' and Ja111e Hamill \\ere aid to be 
,1ptured 011 their \'la)' hon1e fro1n th a1111 . Conley had been Vv ou11ded in 

the tl1i 011. 

Januar~' 11th. J)art)1 of Yanke '" ca111e i11 the night to capture Ha111ill 
and 011le , . but 11ot ti11di11g th 111 the arre~ted ~ome citize11 in\tead and 
took tl1 111 ~l\\' a , . 

Januar .. ' 13th. G orge Luc,a \Va~ shot dead b)' J. an etre at the 
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Tucker farm. His brother, Edward, while on his way to bring the body 
home, was arrested at Keameysville. 

January 19th. The Rebels made a raid at Duffields Depot, captured a 
train, took what goods they wished and left with no loss. 

January 30th. About thirty Yankees came to town and entered the 
stores of William Chapline and Baker Brothers and took all they wished. 
Chapline had a guard, but he and the guard hid in the cellar. They left 
Henry Entler on the outside. Chapline from the voice thinks one of the 
raiders was Lampas, a Yankee scout in disguise. When they came to the 
door Lampas called out, ''Come on, boys, hurry up, for I want to get across 
the river, for I have a dispatch for General Murray." They forced the door 
and searched Henry Entler and told him they knew him. These were 
Yankees in disguise. 

January 22nd. A wedding at West Myers' house today. 

January 27th. The Yankees arrested Joe Randall, James V. Moore and 
George Wilshire, who were required to give a bond of $1,500.00 for James 
VanMetre, who had killed George Lucas. 

January 29th. Blockade on the river. No passage across. Chapline's 
store guarded by twelve Yankee soldiers. 

January 30th. Doctor Lucas arrested. Released the next day. Colonel 
R. Lucas arrested and required to go a bond of $3,000.00 in the VanMetre 
case. A party from the Maryland side came over and robbed Joseph Staley's 
meat-house, and took forty chickens and then crossed on the ice and in their 
hurry dropped some of the meat and some of the headless poultry. Staley 
saw them but was told that if he came out of his house they would shoot 
him. ----- ----- piloted some Yankees to Mr. Atkinson's house and they took 
a lot of tobacco from him. Tobacco is very rare and commands a big price. 
Dan Hill drew out of the Chapline stores because it is said Chapline would 
not agree to make the people of Shepherdstown pay for the goods taken out 
of the store by the supposed Rebels. 

February 5th. The smoke-house of Philip Winte1·1neyer was set on frre 
by some unknown person. Some ten days previously, David Hout, James 
Hiser, Andrew Brantner and Winte1meyer received notices that their house 
would be burned down, but no name was signed to the notice, which was in 
a female handwriting. 

February 6th. Some Yankees came in from Keameysville, got drunk, 
mistreated some citizens and went across the ice on the river to Maryland. 
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01ne of the citizen cro~ ed the ri\er and <,ecured a po~\e of Yankee 
~c)ldier, , who arre~ted these raider and Kelly O borne took then1 aero~ 
the ri\1er to l1eadquarter a11d fro,n there they were ent to Kearney ville and 
pt1t flt hard labor and on bread and water. 

ebruar 13th. Dougla Bower and Frank Licklider are arre ted and 
~ent to Hager town. A band of Yankee robber~ ca111e to town entered the 
\tore of G. Baker Willia111 Chapline and J. V. Underdonk and John 
Kee~ecker and afte1~ loading them elve~ up with goods left in the direction 
l1f~ the Yankee camp but before leaving bI·oke into a private hou e~ and took 
111oney a11d , atcl1e . 

Februar 23rd. John Davi arre ted for telling Park St1·ode that all 
de -- er1er f:-ro111 the anny hould be l1ot. Strode had come home without 
lea e. 

arch 1 t. A lot of Yankee f'rom Martin~ burg under a Captain Rider 
e11tered the ho111e of Captain Reynold and took two overcoat , five or six 
hund1·ed dollar in 1noney ariou other clothing, etc., and al o entered the 
ho111e~ of rs V. M. Butler and Jacob Miller robbing the familie of many 
valuable . uch a\ clothing of all ki11d . ~tore good , tableware, etc., and 
then Vvent to Mr. Thomp on' and ordered upper and f rre to warm by in 
two roorn and 011 their way back to Martin burg robbed Jame Baner 
li,1ing on the road~ of 600.00 in mone1. 

arch 2d. A lot of~ Yankee ca1ne aero. , the river and entering by force 
the hou\e of Mr ~. Dru ie Ra11 broke ope11 bureaL1s and carried mo t of her 
clothing and al o all of l1er ·on' clothing away. 

'larch 15th. The 111ember~ of the bogus court were worn in today, 
jtidge~, clerk~, etc. The blockade gt1ard ha L. been 1·emoved to the 

her1a11doah. 
1arch 30th. George Colbert and George Myer went to Summit Point 

to arre ,, t a r11an named ----- on the charge of hor\e tealing but they came 
ba k \Vith bl ()dy no e~ and had been di ar1ned b)1 a . trip of~ a boy brother 
of tl1e n1an ac<.:u ed. A e ond trip Vva 111ade by them calling in the military 
to help tl1er11. Tl1e got nobod)' on thi~ . econd trip except the boy, and on 
their tl1i1·d trip they' finall) got the accL1\ed and our great (?) la~1giver. not 
kr10,~.1in2 \\1hat t do \\1ith l1im, turned him o er to the military. 

pril 3rd. Th 11e\\' of the f'all of Petersburg gi,1e great rejoicing, al~o 
tl1at of· Rich111or1d to th l nion people. uch ~ hooting in the treet . All 
the cl1urcl1 b 11 are ri11ging .. loud and long all da)' and into the night. Flag~ 
\\1a,1 i11g f '1·0111 bt1ilding ... . 

'-' '-' 
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April 5th. Flags were strung across the street, one from the Jim Lane 
Towner house to the Sheets corner, but when the Rebels were reported 
coming, the flags were taken down quickly. 

April 8th. Flags hoisted again and some speeches were made by Joe 
Chapline and others. They are having quite a time in court. All loyal men 
can get Judgments but no one's evidence is allowed who would not take the 
oath of loyalty. Some Yankees from Keameysville entered a house of a 
negro man here in town named Jordan and took him out of his bed about 
midnight and made him go undressed as he was and nearly naked and 
chilled to death to the Episcopal Church and ring the bell for about two 
hours over the fall of Richmond, finally telling the poor negro to go home 
and put his clothes on. 

April 10th. The news of General Lee's surrender. The Tories were all 
out again marching up and down the streets with drum and fife, ringing all 
the church bells, etc. A motley crew, many of whom had never seen a Rebel 
except from across the river. Some had deserted from the Southern army, 
some had been supplied with meat and bread by Southern people to keep 
them and their families alive and from starving, and thus they showed their 
gratitude! One fellow did his first day's work for years by ringing a church 
bell. He and his family had been supported by kind Southern sympathisers 
for months and months. 

April 11th. Some Yankees disguised in Rebel uniforms, a favorite 
deception of theirs, entered at night the shop of John Keesecker and carried 
away everything in sight. 

April 15th. Long faces in town. Death of Abe Lincoln. Flags draped in 
morning. Store rooms hung with black cotton, etc., and all stores closed. 

April 19th. Reverend Dr. Andrews, Reverend Mr. Miller and Reverend 
Mr. Craiglow and Reverend Mr. Whisler were all arrested for not praying 
for the President of the United States and all were finally released upon 
taking the oath, but it was ordered that all of their churches be kept closed 
and they were. They were all arrested upon infor1r1ation given by a Union 
man, Mr. -----. 

April 22nd. A big love feast, for two thousand estimated, was in 
preparation, but they lacked about fifteen hundred. Soldiers from Harper's 
Ferry and from along the railroad and about fifty loyal citizens and a lot of 
negro men and women and some boys fo1111 the big procession. One of the 
leaders and marshal had lost a brother in the Southern army. Another had 
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lo~ t ,1 brotl1er i11 tht; Southerr1 ar1ny at Kern tow11 tinder ~'Stonewall' .. 
J,1ck .,or). Tl1ere \Va~ a great upr·oar and the 1nob ~ang negro ongs etc. 

·1ny were dru11k and tl1ere \\ ere many b1·awl and fight amo11g 
the111\el\ e~. Store ., broke11 open. for all bu iness had been ordered 

LI pe11ded and store clo ed, etc. Some robbers entered by force the store of 
Colbert a11d car1 .. ied aw,1y e\erythi11g they wi~hed and one truck Colbert on 
tl1e l1ead witl1 tt 1~evolve1· and one truck down Mr. Lucas, and later Michael 

igler and sl1ot and robbed of all his money. 

pril 23rd. A lot of Ya11kee ~ cout in tow11, arre ting all pai·oled and 
retun1ed Co11t·ecterate oldier~. A granru·y of J G. U11 eld wa et on fire, but 
\V,l di '" co er·ed in tirne to be put out. Son1e of the par·oled Confederate 
oldier\ ~1110 had been a11·ested were orde14 ed to report the next day to the 

111ilita1·y at Kearney\\ille. They did \. o and were relea ed. William Arthur 
\\1a give11 a pa\. to Winche ter, there to get hi pa1·0Ie, and whe11 on hi 
\:\lay there he wa. eized and take11 to Martin burg and confined in the 
gL1ardl1ou~e, tripped of hi , clothe boot , cap and 1noney, and ordered to 
take the c)atl1 or go to the pri . on at Fort Delaware. He felt forced to do the 
for111e1· and ca111e ho111e with 0111e old Yankee dud, on. All of hi trouble 
\V,l\ cat1 .,ed b)1 a LTnion 1nan of thi tow11 Mr. -----. 

pril 28th. Y ,111kees in town ordering all retun1ed oldier to take off 
their gra clothe or go to pri on in ome fort. Jacob Voorhee , a n1an with 
one ,t1111, \\'a arre\ted. He had lo t the other at Bull Run. He wa taken to 

a1·ti11 bu1·g and finall) r·eleased. Arre ted for wearing hi old gray 
ll 11 i fo1-111. 

'la)' 4tl1. 1ajor Henry Kyd Dot1gla. , fom1er member of ~ Stonewall'' 
Jack "'On·\ taf~f \ a\ ar1·e\ted today for wearing gray pant. and taken a 
pri "'Oner to Martin,burg ,ind after son1e tirne relea. ed. 

1aJ1 6tl1. John Hill arid ar1other Confederate got home today from 
pri "On at amp Cha e. 

la)' 18th. Yr1nkee under\t1·appe1· tt1ck up a 11otice ordering a]l 
or1i"edcr,1te" r·1·0111 1af)1land to return there and tay there. Thi wa ai1ned 

at 1laj c.11· Henr)' K)1d Dot1gla"> .. who e home is ju\t aero~~ the ri,1er in 
af)1lar1d '111d \Vho ha, ~pe11t 1110 t of hi life l1ere in hepherd~ tov/n. Robert 

Tl1on1p .,011 \\' fl dro"1ned \\1hile tryi11g to regain a boat that got away frotn 
the \\rl1ari"' ell the ii ,,er. 

Jun 1 t. v\7illia111 ~ pri11kJe \ a killed in" ta11tl by a log falling from a 
,,,ago11~ and l1i tll1 al "o \VJ\ badl)1 injtircd. All bu ine\~ 1 .. u~pended today. 
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All churches are open and all persons for bidden to labor today under 
penalty of $5 .00 and all informers of such violation to receive $10.00 
reward, but some Union men worked all day with closed doors. 

June 29. Major Henry Kyd Douglas again arrested today for remaining 
in town and not returning to his home in Maryland. Again released July 1st 
and returned to his home across the river. 

July 7th. Major Douglas arrested for the third time and taken to 
Harper's Ferry and later released. Wearing gray is treason! 

July 17th. The first session of the Superior Court today under Judge 
Balch, who charged the jury to indict and convict all Rebels and to let none 
escape who had not been loyal. C. Thompson was charged with the murder 
of Snyder. Rebecca Spotts was charged with the murder of H. Unseld and 
released on bail. William Edwards was put on his way to the penitentiary 
within three hours after he had been indicted. Judge Balch would allow him 
no counsel. Captain James Hurst was indicted for contempt of court, though 
he was living at Keameysville, five miles away, and was fined $10.00. 
Balch told Hurst that he was letting him off easy and that even if the 
President to the United States was living at Kearneysville or anywhere else 
and was guilty of contempt of his court by not coming there when 
summoned, he would fine and imprison the President himself. 

December 25, 1865. Frank Jones fell from his horse in Sharpsburg and 
fractured his skull while attending the funeral of Mrs. C. Reinhart. Today is 
Christmas day and the usually sober men are pretty much all drunk, while 
the usual drinkers all seem pretty much sober. 

Note: Thus ends the diary so far as the fragments were found and shown 
to the writer hereof. It gives a somewhat inside view of those terrible days 
when the always good old town was tom and distressed with internecine 
bitterness, strife and sometimes bloody scenes and tragedy. The participants 
are pretty much all gone and but few now living can or will remember those 
unhappy days. I have omitted in the main the names of many for 
considerate and obvious reasons, and some of the names are indistinct. The 
mantle of charity of more than sixty years should and does hide the f or1ner 
animosity and ill feeling now in this year of grace and of a happy and united 
country, let us hope, for it is my wish as an ex-Confederate soldier, though 
there may be some who will neither forget nor forgive. 
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Trivia 
Bei11g c1 c·ollectio11 of !1istor·icc1l 111ate1·ic1/ t111d ,,.elei1ll11t obseri1atio11s 011 

l<iffe1·s011 Coi111t_,, offe,·etl IJ}' tl1e Editor ~fo,,. t/1e delectc1tio11 of his ,·eaders 0 11 

oc·c·c1.')io11 tl/i JJiece~~ co111e tlJ l1c111cl. Tl1e eclito,· I·es11ectfi1ll.\.' u,·ges rec1de1·s to 
.\·1,1/J111;1 CJ11t1·i/Jutio11.r:; to T1·i, ,ic1. 

CHARLES TOWN IS ONE OF THE THRIVING 
LITTLE CITIES OF WEST VIRGINIA 

The city of Charle Town, W. Va.~ hold a number of claim upon one' 
intere t. It h,l peculiar charm . It doe a large busine without noi e and 
cor1ft1 ion. It l1a, a quiet efficiency. Its bigge t noise i the honk of tourist , 
,1t1to111obile .. , and ,1fter that i the noi e of the trains. There are many touri t 
a11d e\1e1~,11 t1·ain a day. 

Tl1e1·e i a gentle calm about the old town that i, refre hing. It mend the 
11er, C') of 11.1'->h-~1om people. There is no ense of hurry. The officials in the 
tow11 hall tl1e county officer i11 the courthou e, the clerk~ in the tor·es, the 
1ne11 in the bank~ and the waitre es in the hotel have a quiet air and they 
treat ti111e not a "' though each minute were the last, but a though there 
\VOLtld be plenty of futt1re. They have a philo. ophy that there i , omething 
bigger in lit~e than fu1iou ly punching a ca h regi ter and 01nething better 
to talk about tha11 dollar ~1nd mall change. Charle. Town i in We t 

irgi11ia~ but it i \1e1·y like what you would expect to find i11 old Virginia, 
and on1eti111eL do not find. 

Tl1e "treet are wide and~ except on Main Street, there is . eldom 
a11., thi11g approaching traf'fic conge tion, and tl1ey have traffic signal at 
e,,eral crc)~'>ing . A large extent of ~treet. i paved with a. phalt't and plans 

are 111aki11g to gi,1e a hard . . ~n1ootl1 \u1face to all the treets of the town. The 
re "' ide11ce L.J treet, are bordered b old tree a11d the ho1nes are \et in ample, 
\\1ell kept grou11d . The idewalk .. , mo\tly of ce1ne11t, are clean and ~hady. 

l1arle T0\\1r1, thougl1 it l1a ~ a population of 011ly 3 500, occupie a larger 
area tha11 111an)' itie t~1i or thrice it population. In ome ~ection of the 
to, n uhe ho111e are p,tciou\ (111d of that character and air which i u ually 
tem1ed ··beautiful . Honie ' tl1at are co t]y i11 the ~en e in v.1hich big-town 
a1·e co ll)' are fe,,, bt1t the)' . pell co11tent and repo e. E\1en in tho .. e quiet 
J)art of· to,,1.11 \\1here le lei urel)' people li\1e the home .. have tree ~ lawn C, , 

tlo,,, r b t1 ,111d 0111e ha\1e a ,,egetable garder1. 1any of the ho1ne large 
a11d 111al l belo11g to an age tl1at ,,,a ~ and man.. of the ne\ver hou c are 
patterned ,1fter tl1e older ~t)1le. 
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The men are as well dressed and as well groomed as men generally are 
and the women follow the fashions as they do here, but what we call 
''extremes'' are not often seen in the streets of Charles Town, and when one 
sees extreme styles they are usually worn by people not of the town. 

The church buildings are of large size and excellent architecture and the 
old church buildings are impressive. The shops - and every line of trade is 
represented - are full-stocked with goods, and the people of Charles Town 
can buy most of the grades and varieties of merchandise that are to be had 
in bigger and busier cities. The hotels are considerably above the usual 
small-town standard, several of the banks occupy suitable and adequate 
buildings, and the opera house is regarded as one of the handsome 
playhouses of the state. Moving pictures are shown there and traveling 
theatrical troupe takes it over for a night stand now and then. For the 
ordinary run of road attractions the people of Charles Town go to 
Winchester twenty two miles away, and for the greater operatic and 
dramatic representations they come to Washington or go to Baltimore. In 
many ways Charles Town is independent of the outside world for 
amusement. The city has musicians and readers of merit, the high school 
students and other young people put on shows that give pleasure, the people 
patronize the movies, there are various church societies in which they find 
entertainment and then there are teas, card parties and receptions. 

Charles Town rests in a region of wonderful charm and the people make 
excursions to famous springs, to picture places in the valley and enchanting 
spots in the Blue Ridge, whose morning shadow reaches nearly to the town 
and they are but a few miles from the Shenandoah and the Potomac. There 
is a daily paper at Winchester and two well-written and well-edited weekly 
papers are published at Charles Town. There is a good deal of that quality 
in Charles Town which is commonly called ''culture''. Practically every­
body is schooled, many of the people are well schooled and one meets 
finely educated men and women. Among old people one sees some who 
carry the ''grand air'' of the older period. It is a very happy and contented 
place. 

Charles Town has two exceedingly interesting historic claims upon 
outsiders. Its associations with the family of which George Washington was 
the most illustrious member constitute one claim, and its association with 
the John Brown tragedy another. 

Though Charles Town was established by act of the Virginia assembly 
in 1786 it is believed that there was a settlement of the site as early as 1750, 
near an old mill on Evitts Run, within the limits of the town. The direction 
of the main thorough fare - Washington Street - is nearly east and west 
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a11d t.l1e r1ext L treets par,1lleli11g it are Congre ~ a11d Liberty, while the 
i111pc rtant nortl1-~1nd-soutl1 "' treet are George, Lawrence, San1uel and 
1ildred, \\1hich are Wa hington fa1nily names. The tow11 ha outgrown the 
ite . et otit t'o1· it 135 year. ago, and 1na11y new treet'., have been opened 

a11d tl1e old 011e lengthened. 
011e of tl1e old and trikingly . ituated churche~ of the town is Zion 

Epi copal. It i ot· brick, and it wall are veiled with that member of' the 
gr·ape 1·a111il)1 \'ariou~ly called Boston Ivy, South ide Ivy and Ampelopai 
,,eJchil. Around the church are a thousand tombs, and many of the 

,1 l1ingto11 of Mot1nt Vernon, Harewood, Happy Retreat or Mordington 
a11d Be11)' Hill or Cedar Lawn are at re~t there. 

Tl1e t,11· Man . tood by a white 1narble headstone with this in cription: 
·"Jol1n Yate Beall, C .. A. Feb. 21, 1865, aged thirty year." This man was 
,111 age11t of the Confeder·ate ~tate .. of Canada. One day he cro ed the 
I11te111atio11al bridge at iagara and wa arre ted. He wa tried, condemned 
to det1th and l1a11ged at Gov·emor Island, New York harbor. The charge 
,1g,1i11st l1i111 \v,1s tl1at he wa~ a Confederate . py. Many of his kindred rest 
11ear l1im. 

l11 Edge Hill cen1etery i " a Confederate burial plot with several hundred 
ma14 ble l1ead~tones n1arking the grave of southern oldiers killed at 

'-' '-' 

ntieta111. Harper. Petry and other place near Charle Town, and in the 
111idd]e ot tl1at plot ri es a Co11f'ederate n1onu111e11t reared by the won1en of 
th<:: Lee 1e111orial A. ociation and unveiled April 26, 1871. In thi 
cen1etef)' i~ the g1·a\1e of' Williar11 L. Wil on, long a member of Congress, 
cl1,1i1·111,111 of· tl1e \ av\ and mean comrnittee of the Hou e, author of the .., 

\\' i) ~o11 ta1·iff bill a11d Postma~ter General in Cleveland's cabinet. The old 
J10111e of· tl1i \ good and able 111a11 i nea1· the entra11ce to the cemetery. It i a 
:i111ple fr,1r11e hou~c ,111d the tate1na11" s widow Ii ve there. 

e\1er,ll n1e111ber .. of the Wa~l1ingto11 fami111 till Ii\ e in Cha1·le\ ToVv·n 
~111d are JJro111i11er1t i11 it\ bt1. ine\\ a11d ~ ocial aff'air . There are p1·obably 
n1a11y other 111en1be1·" of~ the Wa ~hi11gton blood i11 the town, but The Star 
111,111 \ ,l\ gi,1e11 tl1e e na111e ~ : Jol1n A. Wa hi11gton~ San1uel Walter 
\V ~1 t1i11gto11 a11d liL.'" Chri "tian asl1ington. Tl1e)' are children of Ricl1ard 
\V,t:l1i11gtor1 of· Ha1·e, ood. Sa111uel \\' alter Wa l1ington li\1e~ in a r11oden1 
brick l10L1 e 011 1ildred t1·eet, ar1d John A. a11d Mi ,s Chri tian Washington 
li,,e in 011e of the p,1ciot1\ a11d beat1tiful horne, of tl1e tow11 on George 

treet. 
l1arlt; ~ To\\111. like 11earl)' all otl1er to\ 11 ., i~ go,1en1ed by a 111ayo1· and 

it_ , t111cil. Tl1e r11a}101· i ~ A. 1. . 1Jorgan and the cou11ciln1en" elected 
ftbout t,,,o \\,eek-. a6o. c:lre .D. 1al1011e)'- H. . B1·adle)' J.\V Gc:1111ey~ W. H. 
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Baldwin, G.F. Conklyn, William H. Anderson, S. Lee Phillips and Frank 
Cockrell. James M. Mason, Jr. is the city attorney; D.C. Dolly, clerk and 
James A. Smith, collector and treasurer. 

The water supply of the town is furnished by a corporation under the 
name of the Charles Town Water Company. The water flows from a spring 
into a reservoir, is pumped into a standpipe and thence is piped throughout 
the town. Lighting is supplied by the Northern Virginia Power Company, 
whose plant is on the Shenandoah river, three miles from the town. Fire 
protection is furnished by two volunteer companies, each of which owns its 
quarters and keeps a steam frre engine in readiness to answer frre calls. One 
of these frre companies is the Citizens and the other the Independent or the 
Charlie Rouse company, that company occupying a building for the 
erection of which Charles ''Broadway'' Rouss, millionaire merchant and 
philanthropist, made a substantial contribution. Opposite the courthouse is a 
building bearing a big gilt sign ''Rouss Memorial Hall.'' And this fact 
suggests a few recollections of Charles B. Rouss, who for a good many 
years was much in the public eye and whose memory is cherished in the 
valley as well as in other parts of Virginia. He was born at Woodboro, 
Frederick County, Md., February 11, 1834, and was a son of Peter Hoke 
Rouss and his wife, Belinda Baltzell. The Rouss family was of ancient and 
distinguished Austrian ancestry, and the Baltzells were prosperous 
Maryland people before and during the American Revolution. The son's 
name is generally given as Charles Broadway Rouss. It was certainly 
Charles B. Rouss, and the writer of these lines believes, though he does not 
know, that the ''B'' in Mr. Rouss' name stood for ''Baltzell'', his mother's 
surname and that ''Broadway'' was a happy nickname suggested by Mr. 
Rouss' mammoth building at 549-53 Broadway, N.Y. and his nation-wide 
reputation as a Broadway merchant. 

When Charles was five years old, in 1841, the family left Maryland and 
settled in Berkeley County, Va., buying a fine place called ''Runneymeade'' 
twelve miles from Winchester. Charles attended the academy at 
Winchester, and at fifteen years went to work as a clerk in a Winchester 
store. In 1861, he enlisted in the 12th Virginia Infantry, served until the 
surrender at Appomattox and after helping gather the thin harvest on the 
family place in the summer of 1865, went to New York City. 

His fust venture with a partner in keeping store was a failure. Later he 
opened a dry g~ods store on Church Street, using his business motto, ''Cash 
before Delivery''. He prospered brilliantly, and in a few years built a 
famous ten-story building on Broadway. This mercantile house dealt with 
more than 30,000 stores throughout the United States and had business 
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co1111ectio11 i11 OLtth An1erica and Mexico. Mr. Rous wa oon rated a. a 
1nillio11aire. He u t1ally ':,pent his vacation. at Wi11che ter, ai1d made many 
"' plendid gifts to the town. A1nong other thing , he co11tributed 30,000 
toward the i11 ~ tallation of Wi11che ter· water upply y ten1 and IO 000 
for the building of a fence around Mt. Hebron ce1netery at Winche ter. He 
gave 35 000 for the creatio11 or exten ion of a phy ical laboratory at the 

11i,1ersit of~ Virginia a11d wal the fot1nder of Confederate Memorial Hall, 
of.ten c,1lled the Battle bbey of the South at Richmond. Two year before 
tl1e outbreak ot~ the ci\1il war he wa manied to Mi Margaret, daughter· of 
George Keenar1 of Wi11che ter. Charle Broadway Rou became blind 
"'e,1er·al year before hi death, and the American public wa deeply moved 
by tl1e afflictio11 of thi5 prominent 1ich a11d magnanimou man. Well you 
"ee \\ l1) one of tl1e fire companie in Charles Town call itself the Charlie 
Rou\e or11pa11y and there i a Rou Memorial Hall in the old town. Capt. 
1ilton Rou~~. a b1·other of Charles B., live in Charle Town. 

Tl1e pr·inci1Jal of the Charle Town public chool i Prof. Wright Denny, 
a11d tl1e po tma ter i S.C. Young. The Jeffer on Hotel i run by Maitland 
Ril )1 and hiL br·other Courtney and the Palin Hotel by Mr. Wei s. The 
11e\ spaper ~1re the Fc11·111e,~s' Adi,oc·ate edited by Robert C. Ri ler, and the 
SJJi1·it of Je_ffe,·J,011, generally called t'or hort. tl1e SJJi1·it, and which wa 
e. tabl i~ lied in 1844 in oppo itio11 to the ancient Federali~~t ltnd Wl1ig 
ne\v paper, the F,·ee P,·e.5 edited by Clayton L. Haine born in Charle 
To~111 reared i11 a pri11ting office, who ha been mayor of the town and ha 
bee11 elected to the city cou11cil o ofte11 that he lo t the coL1nt. 

There are t'our bank in the town. One i the Far1r1er and Merchant 
Depo~1t Co111pan)' . nother b,1nk i~ the ational Citizen . Then there i the 
Ba11k of Cl1arle To n. ext there i~ the Jeffer on Bank and Tru t 
Co111p,1ny. 

T\\'O r,1ilroad~. the or1·01k and We tern and the Valley bra11ch of the 
B,1lti111ore r Ohio lead to Charle To\vt1. Tr·an portation facilitie are 
tldet1uate. Tl1c B,1lti111ore & Ohio freigl1t age11t i Frank R. Cockerell. 

The p~1~tor" of the Prate~ tant churche<;.. are the Rev. Conrad H. Goodwin, 
pi cop~1I~ th Rev. Good\\1in Fraze1· Bapti t: the Rev. G.G. 1dnor, 

Presb)1teria11 .. a11d tl1e Re\1• T.M. \\1ann. Metl1odist Epi copal outh. The 
at ho l i c ch ti r ch i a c 11 [l p e I o t-- t . Pete 1· .. s at Harper Ferr)'" and the 

c 11g,~egatio11 l"- e1 d b) the Re\'. Fatl1er J. A. Ct1rran of t. Peter, . The 
Re\'. Dr. .C. Hopki11\ .. \\1ho wa ' chaplain of' the to11ewall brigade a11d for 
111an}' year" JJa tor· of· the Pre b)1teria11 Churcl1 at Char·le Town .. re t~ in 
Edge Hil I lllcl I)' . 

~ . 
l1[1rl • To,\111 h,i thre pl1ar111ac1 _ ru11 b)' Dr. J. William Brow11. D1·. F. 
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B. Hood and Dr. Clyde Miller. The physicians are Drs. A.O. Albin, F.M. 
Phillips, Alexander Rouss, William Neill, Pitman, Miller and Hanes. Drs. 
Luke and Ramey are dentists. Charles Town has lodges of Masons, Odd 
Fellows, Knights of Pythias, Red Men and other Associations which help to 
make life more interesting. Edward G. Henson runs the Opera House. 

The officers of Jefferson County, of which Charles Town is the capital, 
are: Judge J.M. Woods; clerk of the county court, Charles A. Johnson; 
prosecuting attorney, J. T. Porterfield; sheriff, and jailer, W. R. Alden; 
superintendent of Education, l.M. Bonham; commissioner of revenue, F.L. 
Watson; deputy commissioner of revenue, T.O. Link and R.E. Hammond; 
clerk of the circuit court, Charles W. Conrad. There is a court of five 
commissioners having jurisdiction of matters pertaining to the financial 
system of the county roads and records. N.R. Roberts is chai11nan and the 
associate members are C.H. Moore of the Charles Town district; Logan 
Shutt, Kablestown district; Dr. S.T. Knott, Shepherdstown district, and C.C. 
Hinkle, Harpers Ferry district. 

The present courthouse is that in which the trials of John Brown and his 
men were held in 1859. Samuel Street has been extended through the field 
in which Brown was hanged and is now bordered on both sides by villa-like 
homes in large gardens. The spot on which the scaffold stood is not known. 
On the east side of the street are two large and handsome homes, one owned 
by William B. Packette and the other by Col. John Gibson. The Packette 
garden was pointed out to The Star man as the site of the scaffold, while 
Elijah Avey, who was living at Charles Town in 1859 and published a book 
in 1906 evincing personal knowledge of Brown's trial and death, says: ''The 
scaffold stood in the center of a ten acre field at the south edge of the town, 
but since then it has been built up with fine buildings and is now the finest 
residence section of Charles Town. Col. John Gibson, a Confederate 
colonel, purchased this spot of ground and erected his fine residence there.'' 
Avey writing of himself, says that in the fall and winter of 1859-60 he was a 
boy learning the watchmaker's trade at Charles Town. John Brown was 
hanged December 2, 1859. Mr. Avey writes: ''They were all hanged in the 
same field and from the same scaffold which was taken down each time and 
stored away in the jail yard, and was afterward transferred into a portico in 
front of Mr. Rannel's residence in Charles Town.'' 

Mr. Avey lectured in many cities on the subject of John Brown's capture 
and death, and told many anecdotes of Capt. John Avis, Brown's jailer at 
Charles Town. The re1nains of John Brown were taken from Charles Town 
at 1 o'clock that afternoon, and delivered to his widow at Harpers Ferry. 
Thence they were taken to his old home, at North Elba Essex County, N.Y. 
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\Vhere they 1·e t. 
illian, Darke, one of the 01iginal trustee~ of· Cl1arle Town, and whose 

grave i neat· the enerable city \Ala a man of renown when the Blue Ridge 
a11d l1enandoah region were the ' 4 wild west'' of the American colonie . He 
\Va ., bon1 in Pe11n yl ania in 1736 but hi parent moved to a place about 
fi,,e 111ile fro111 Shepherdstown when he wa~ a child. he was a11 officer in 
tl1e irginia Provincial tr·oop , erving with Braddock, and was pre ent at 
tt1 great defeat. He ha~ been de cribed a a 1nan of ·'herculean frame, rough 
111a1111ers , \trong\ ur1culti,1ated rnind, and of a di position frank and fear le . '' An 
officer in the re\1olutionary arn1y, he was taken prisoner at the Battle of 
Gen11anto\v11 in 1777, but on being relea ed in the autumn of 1780 he retu1ned 
to hi') ho111e, a11d in the )pring of 1781 wa at Winche ter organizing troops. 

He rejoi11ed ~ r ,1 hington' s army in command of a regiment recruited in 
Ha111p\l1ire and Berkeley cot1ntie and took part in the iege of Yorktown. At 
tt1e er1d of the re\'Olutio11 he re u1ned hi .. farmir1g. He was chose11 a one of the 
repre entati,,e .. of' Berkeley County to the Virginia convention of 1788 which 
had bee11 c,1lled to appro\e or reject the propo ed Constitution of the United 

tate~ . and l1e voted t:or it" adoption. He was an officer in Gen. St. Clair'~ army 
in the Indian 'v\1~1r~ during Pre .. ident Wa hingtor1 ad mini tration, and hi 
)'0unge .. t son Capt. Joseph Darke was killed in action. Gen. Darke (hi 
regi111e11t l1a\1i11g been expanded to a brigade ju5t before the iege of Yorktown) 
died 011 hi f'a1m o,,ember 20, 1801. 

Jef·fer~ on count)' \\/a. fo11ned in 180 I from Berkeley and in Howe'~ book of 
l 45 i" this: •I.It "a\ settled principally by old Virginia familie~ from the ea tern 
p,111 of the st,1te and tl1e inhabitants will retain that high and chivalrous spirit 
,1nd generou .. he.) pitality for \\1hich the race wa ')0 remarkable in the pal1ny 
d,1y r. of· it~ pro\. perity.~ 

\,Vc1~~!1i11 11011 S1111clc1) Stc11·, 21 June 1921. 

Roger J. Perry 
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Su1nmer Picnic 
Wednesday, August 7, 1996 the Jefferson County Historical Society 

held their annual summer picnic at Historic Altona, home of Mr. and Mrs. 
Henry B. Davenport, ill. 

Writing this picnic up for those members unable to attend will not be 
easy. There is so much that could be said about an event described by all 
who were present, as perfect. The grounds were lovely, conducive to 
strolling and visiting. The food, as usual, was the best from casseroles, the 
salads and the desserts were enough to well serve the over 230 members 
and guests. The lemonade stand was in operation and reported an unusually 
busy evening due to the large attendance. According to the records this was 
a record attendance. 

After the picnic the President, Dr. John E. Stealey, III, thanked the 
Davenports for hosting this event and for their gracious hospitality. Having 
lived here all his life, Henry Davenport, III, was then asked to give the 
group some of his recollections and a bit of the history of this house whicl1 
survived the burnings of the Civil War. 

Altona is known as the ancestral home of the Davenports. Major 
Abraham Davenport, Jr. bought the property from Charles Washington in a 
deed dated October 12, 1793. The original weatherboard structure was 
greatly enlarged by Colonel Braxton Davenport in the 1830's when he 
added a brick front, as well as the beautiful interior features. His wife, who 
was Elizabeth Bedinger, named the estate Altona after a Bedinger estate in 
Germany. For a while the property passed out of the hands of the 
Davenports, but in 1936, Henry B. Davenport, Jr. of Charleston, West 
Virginia was able to buy it back. Henry III was not yet two years of age 
when his parents, Benton S. Davenport and Imogene moved to Altona. 
While still very young Henry ill lost his father. 

In October 1958, Henry B. Davenport, Jr. died and at this time Altona 
passed into the possession of Henry B. Davenport, ill. It was to this estate 
he brought his wife, Faye. At this time mother, Imogene, removed to the 
beautifully restructured building once used as a garage. 

Colonel Braxton Davenport is credited with building the magnificent dry 
wall stones fences which border the road. 

Altona has now been placed on the National Register of Historic Homes. 

Members and guests were invited to tour the mansion house complete 
with candle light and docents to lead the way. 

Florence H. Moore 


